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In the District Court of The Fifth Judicial District 
Of the State of Idaho, in and for the County 
Of Bannock. 


No. 1140 
HARRY E. KRUSSMAN, as trustee of an 
express trust, Plaintiff, 
VS. 


OMAHA WOODMEN LIFE [INSURANCE 
SOCIETY, a corporation, Defendant. 


COMPLAINT 


Comes now the plaintiff, and for cause of action 
against the defendant complains and alleges as fol- 
lows, to-wit: 


*Page numbering appearing at foot of page of original certified 
‘ranscript of Record. 
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i, 

That the defendant now is and ever since Sep- 
tember 29, 1935, and for some time prior thereto 
has been a Fraternal Beneficiary Association in- 
corporated under and by virtue of the laws of the 
State of Nebraska and qualified to do business in 
the State of Idaho as a foreign corporation, doing 
business of insuring the lives of its members, and 
that ever since the time first aforesaid until about 
the 4th day of August, 1937, the said defendant 
was doing business under the corporate name of 
Pacific Woodmen Life Association, and that on or 
about said last mentioned date the articles of in- 
corporation of said defendant were amended chang- 
ing its corporate name from Pacific Woodmen Life 
Association to Omaha Woodmen Life Insurance 
Society, and that ever sinee about the 4th day of 
August, 1937, the said defendant has been doing 
business under the corporate name of said Omaha 
Woodmen Life Insurance Society. 


ITI. 

That on the 30th dav of September, 1935, one 
Eric A. Krussman was received into defendant cor- 
poration as a member thereof while it was doing 
business under the corporate name of Pacific Wood- 
men Life Association under a ten year term in- 
surance [2] certificate hereinafter set out and re- 
mained such member in good standing and entitled 
to all the privileges and benefits appurtant to said 
membership until his death which oceurred on Au- 
gust 3, 1940. 
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IU. 

That at the time the said Ernie A. Krussman was 
so received as a member of said defendant corpora- 
tion, the said defendant, then doing business under 
the corporate name of Pacific Woodmen Life As- 
sociation, duly executed and delivered to him a cer- 
tain written and printed certificate bearing date 
the 30th day of September, 1935, copy of which 
certificate is as follows: 

Camp No. 7—Idaho Age 54 
Certificate No. T’E-1321001 
Certificate amount, $5,000.00 


RATES: 
| OIE bie ee eR on Lie 
COTE 02) a ae cc ee 34.85 
premiera a. 69.00 
Pra alliligg wae... ee... ee 135925 


PACIFIC WOODMEN LIFE ASSOCIATION: 


Ten-Year Term Insurance Certificate 

Pacific Woodmen Life Association, a fraternal 
beneficiary association incorporated under the 
laws of the State of Nebraska, and referred to 
herein as the Association, for and in considera- 
tion of the warranties contained in the applica- 
tion of Eric A. Krussman for membership in 
the Association, and in further consideration 
of the payment to the Association of the sum 
ee for the remainder of the month 
in which this certificate is dated by the Seere- 
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tary of the Association, and the payment to it 
of $11.70 on or before the last day of each 
month thereafter, and for the remainder of the 
certificate year in which death occurs, issues 
this certificate of membership to him, as mem- 
ber and agrees that: 

The Association will pay upon satisfactory 
proof of the death of the member, while in good 
standing, the sum of Five Thousand Dollars 
($5,000.00), to Sagred Marie Kiussman, the 
beneficiarv or beneficiaries herein, related to 
the member as Wife. 

This. Clertifieato shall ease amd all bemetis 
thereunder terminate and be of no effect from 
and after the tenth anniversary of the date of 
this certificate as dated by the officers of the 
Association, provided that the member may at 
any time within eight years from the date here- 
of and prior to attaining the age of sixty vears 
surrender this certificate and receive in ex- 
change therefor a certificate providing for term 
insurance for a period of ten years from the 
date of such exchange. The member will be re- 
quired to pay the rate of the new certificate 
as fixed for his then attained age. 

Or, the member may within eight vears from 
date hereof and prior to attaining the age of 
sixty vears exchange this certificate for any 
form of certificate issued by the Association, 
and the member shall pay the rate as fixed for 
such certificate received in exchange as is 
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charged for one of his then attained age. [3] 
No medical examination shall be required to 
effect such change, except in the event the cer- 
tificate selected shall provide for additional dis- 
ability, double indemnity, or other benefits not 
contemplated or provided for in this certificate. 

This Certificate 1s issued and accepted sub- 
ject to all the conditions set forth herein and 
on the reverse side hereof, and the provisions 
of the Constitution, Laws and By-Laws of the 
Association. The articles of incorporation and 
the Constitution, Laws and By-Laws of the As- 
sociation, and all amendments to each thereof 
which may be made hereafter; the appheation 
for membership, signed by the applicant and 
approved by the Medical Director of this As- 
sociation, and when a medical examination is 
made, the statements of the applicant to the 
Medical Examiner as recorded by him and 
signed by the applicant, and this certificate 
shall constitute the agreement between the As- 
sociation and the member, and copies of the 
same, certified by the Secretary of the Associa- 
tion, shall be received in evidence as proof of 
the terms and conditions thereof. Any changes, 
additions or amendments to the articles of im- 
corporation, or the Constitution, Laws and By- 
Laws of the Association made subsequent to 
the issuance of this certificate, shall bind the 
member named herein and his beneficiaries, and 
Shall govern and control the agreement in all 


Omaha W oodmen Life Ins. Soc. 


respects the same as though such changes, addi- 
tions or amendments were in force at the time 
of the application for membership and were 
written herein. If the payments required by the 
Constitution, Laws and By-Laws of the Asso- 
ciation are not paid by the member, this cer- 
tificate shall be null and void. Should this cer- 
tificate become void for any cause, acceptance 
of any payment from or for the member, or 
other act by any Camp Officer or member of 
the Association thereafter, shall not operate 
as an estoppel or as a waiver of the terms of 
this contract. 

In Witness Whereof, Pacific Woodmen Life 
Association at Omaha, Nebraska, has caused 
this certificate to be signed by its President and 
Secretary, and the corporate seal thereof to be 
impressed thereon, this 30th day of September, 
A.D, 1935. 

D. EK. BRADSHAW, 
President. 
Attest: R. FITZGERALD, 
(Inspected and Counter- 
signed. ) 
J.S. SATES, 
Secretary. 
(Corporate Seal) 


Ten Year Renewable Term. 
I have read the above certificate and accept 
the same, and warrant that I am now in good 


vs. Harry HE. Krussman 7 


health and have not been sick or injured since 
the date of my appheation. 
This, the 26th day of September, 1935. 
/s/ ERIC A. KRUSSMAN. 
Witness: BAZIL FLEMING, 
Financial Secretary. [4] 


REGISTER OF CHANGE OF 
BENEFICIARY 

Note: Only the last appearing endorsement 
in effect. 

Beneficiary changed to Marian Alice Kruss- 
man, Daughter. 

See request for change. 

Date Endorsed: 5-29-40. 

Endorsed by Farrar Newberry. 


PACIFIFC WOODMEN LIFE 
ASSOCIATION 


Life Insurance. 
Ten-Year Term 
Certificate. 
Sovereign 
Eric A. Krussman 
729 W. Center St. 
Pocatello, Idaho. 
Cah Nov DH-132000h Amt. 
Camp No. 7-Idaho $5000.00. 


IMPORTANT. 


No camp or officer thereof nor any officer, 
employee or agent of the Assoc. has authority 
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to waive any of the conditions of this bene- 
ficiary certificate or of the Constitution and 
Laws of this Association. 


CONDITIONS, 


First. This certificate is issued in considera- 
tion of the representations, warranties and 
agreements made by the person named herein 
in his appheation to become a member, in the 
form and as passed upon and accepted by the 
Medical Director, and in consideration of the 
payment made when introduced in prescribed 
form; also his agreement to pay all assess- 
ments and dues that may be required of him 
during the time he shall remain a member of 
this Association. 

Second. If the admission fees, dues and as- 
sessments required of the person named in this 
ceitificate are not paid to the Financial Secre- 
tary of his Camp as required by the Constitu- 
tion, and Laws of this Association, the certi- 
ficate shall be null and void. 

Third. There shall be no hability on the 
Pacific Woodmen Life Association under this 
certificate until the member named therein shall 
have paid all entrance fees, one advance annual 
assessment or monthly installment of annual 
assessment for the month, signed this bene- 
ficarv certificate, and the acceptance slip at- 
tached thereto; been obligated or introduced by 
a Camp or authorized deputy in due form and 
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had manually delivered into his hands, in per- 
son, this beneficiary certificate while in good 
health. The foregoing provisions are hereby 
made a part of the consideration for and are 
conditions precedent to the payment of bene- 
fits under this Certificate. 

Fourth. No legal proceedings for recovery 
under this certificate shall be brought within 
ninety days after receipt of proof of death by 
the Secretary of the Association, and no suit 
shall be brought upon this certificate unless said 
suit 1s commenced within one vear from the 
date of death. 

Fifth. If the applicant misstates his age, or 
if the amount of assessment collected is less 
than the required rate, for his correct age, then 
the benefits payable under the certificate shall 
be such an amount as the rate paid by the ap- 
pheant would have purchased at his correct 


age. [5] 


And thereby insured the life of the said Eric A. 
Krussman in the sum of Five Thousand and No/1t00 
Dollars ($5,000.00), which said certificate of insur- 
ance was in full foree and effect at the time of his 
death. 
ha 

That the said Eric A. Krussman, during his life- 
time, fully comphed with the requirements of the 
articles of incorporation of the constitution and 
laws of the defendant, and with all its regulations 
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and by-laws in force at the time of the issuance of 
said certificate, and thereafter adopted, and per- 
formed all of the agreements and conditions of said 
certificate on his part to be performed except the 
provision requiring the making of monthly pay- 
ments of installments on or before the last day of 
the month in which they became due, which require- 
ment and provision was waived by the defendant as 
follows: 

That for more than three years prior to the death 
of Eric A. Kirussman, it was the practice and gen- 
eral custom of the defendant in the course of deal- 
ing with a number of its members in the community 
in which the said Ene A. Krussman lived, and par- 
ticularly with the said Eric A. Krussman to permit 
and accept monthly payments of installments on 
certificates of insurance after the month in which 
said payments became due, and plaintiff further 
alleges that the defendant’s’ Financial Secretary, 
agent and representative in Pocatello, Idaho, for 
move than three vears prior to the death of the said 
Eric A. Krussman was in the habit of personally 
collecting and did collect monthly payments of in- 
stallments on the certificate above set forth cover- 
ing the life of the late Eric A. Krussman after the 
month in which they became due, and during said 
time the said financial secretary almost invariably 
called at the residence of the insured herein for the 
payment of monthly installments on said certificate 
after the month in which the said [6] monthly in- 
stallments became due, and in one or more instances 
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collected monthly installments for more than one 
month after the month in which the same became 
due, and that such over-due monthly installments 
were transmitted by said Financial Secretary to the 
defendant long after the month in which they be- 
came due and after the date required by Section 
109 of the constitution, laws and by-laws of the 
defendant requiring the Financial Secretary to for- 
ward remittances on or before the 5th day of each 
month, and said defendant accepted and retained 
each and all of said installments so paid by the late 
Eric A. Krussman or by someone in his behalf. 
Plaintiff further alleges that said defendant, on or 
about February 1, 1940, paid to the said Enric A. 
Kkrussman the sum of $10.55 representing gains 
and savings aftected by said defendant apportion- 
able to said certificate, which plaintiff is informed 
and believes and alleges was for the year 1939, and 
is informed and believes and on that ground alleges 
that from the time of the issuance of said certifi- 
cate the said defendant annually paid to the late 
Iie A. Karussman an amount representing gains 
and saving affected by the society apportionable to 
said certificate, the amount of such annual pay- 
ments so made being unknown to the plaintiff, ex- 
cept the payment of $10.55 above mentioned, and 
plaintiff further alleges that on May 29th, 1940, 
the defendant endorsed change of beneficiary upon 
said policy from Sagred Marie Kiussman, wife of 
said insured, to Marian Alice Krussman, his daugh- 
ter; that on account of such course of dealing on 


12 Omaha W oodmen Life Ins. Soe. 


the part of defendant, the insured herein was led 
to believe and did believe and understand that 
prompt payment of the monthly installments would 
not be required, but that they would be received 
and accepted after due, and that said insured would 
be considered in good standing; that the imsured, 
relying on the acts and conduct of the defendant 
and the custom and general course of dealing, as 
aforesaid, made payment of all premiums up to [7] 
the date of his death, as aforesaid, which were ac- 
cepted and retained by the defendant who knew 
the same were not made in strict conformity with 
the certificate constitution, laws and by-laws of the 
defendant, and the defendant has by said acts, con- 
duct and custom waived prompt payment.and strict 
performance of the provisions 1n its certificate, con- 
stitution and by-laws, and is now estopped to invoke 
a forfeiture of said contract for failure to make 
prompt payments. 


V1. 

That on or about the 29th day of May, 1940, the 
beneficiary in said certificate was changed from 
Sagred Marie Krussman, wife of the insured, to 
Marian Alice Krussman, daughter of the insured, 
and that thereafter, to-wit on or about the 17th day 
of June, 1940, the said Eric A. Krussman delivered 
to Bazil Fleming, defendant’s Financial Secretary 
of Bannock Camp No. 7. Pocatello, Idaho, a writ- 
ten request to change the beneficiary in said cer- 
tificate from Marian Alice Krussman, his daugh- 
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ter, to his son, Harry E. Krussman, together with 
said certificate, and at about said time the said Bazil 
Fleming acknowledged in writing on said request 
receipt of said certificate, and executed his state- 
ment in writing therefon that ‘‘it is understood that 
the change of beneficiary is now in effeet,’’? copy of 
which request, acknowledgement and statement is 
hereto annexed marked Exhibit ‘‘A’’ and by this 
reference made a part of his complamt the same 
as if set out at length; that a short time prior to 
the delivery of said request, as aforesaid, it had 
been orally agreed in substance between Eric A. 
Kirussman and his son, Harry E. Kirussman, that 
the said Eric A. Krussman was going to change the 
said certificate from Marian Alice Krussman_ to 
Harry E. Krussman and make it payable to Harry 
E. Krussman with the understanding that said 
Harry E. Krussman would receive the proceeds 
thereof in trust for the following purposes ;—that 
is to say that he would use Three [8] Hundred 
Dollars ($300.00) for the payment of burial ex- 
penses of said Eric A. Krussman; pay to Beatrice 
Krussman Ginzel, the insured’s daughter, the sum 
of Seven Tfundred Dollars ($700.00) and hold in 
trust the remaninge Four ‘Thousand Dollars 
($4000.00) to be paid to Marian Ahee Krussman for 
her use, enjoyment, support and education at the 
discretion of the said Harry EK. Krussman, the trust 
to last until she reaches the age of majonty; and 
the said Harry EK. Krussman agreed to accept said 
trust; that the terms of said trust were later re- 
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duced to writing by a letter from Eric A. Kruss- 
man to Harry E. Krussman and a letter in reply 
thereto from H. E. Krussman accepting said trust, 
who is one and the same person as Harry E. Kruss- 
man, to said Erie Krussman, both of which letters 
are written on the same page and a copy thereof 
is hereto attached marked Exhibit *‘B’’ and by this 
reference made a part of this complaint the same as 
if set out at length. 


VII. 

That ever since the delivery of said request to 
said Financial Secretary, the plaintiff was and now 
is the beneficiarv under said certificate, as trustee 
of an express trust, as aforesaid and that this action 
is brought by the plaintiff as such trustee; that 
plaintiff is informed and believes and on _ that 
ground alleges that since the death of said insured, 
there has been and still is in the treasury of the 
defendant a sufficient sum to pay the plaintiff’s’ 
claim and all other just claims against the de- 
fendant. 

VILLI. 

That Eric A. Krussman died on or about the 3rd 
dav of August, 1940, and that this plaintiff on the 
‘a. day of August, 1940, more than ninety days 
before the commencement of this action furnished 
the defendant proof of death of Erie A. Krussman, 
and such other information as was required by the 
defendant, together with the [9] benefit certificate 
above mentioned and performed all the conditions 
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of said certificate and of the constitution, laws and 
by-laws of the defendant required to be performed 
on his part. 

12s, 

That defendant has refused to pay the amount 
due this plaintiff under said certificate or any part 
thereof, and that no part so due under said certifi- 
cate has been paid, and that the said sum of Five 
Thousand Dollars ($5,000.00) is now due thereon 
from the defendant to the plaintiff, together with 
interest thereon at the rate of six (6) per cent per 
annum from the 3rd day of August, 1940. 

Wherefore, plaintiff prays judgment against the 
defendant in the sum of Five Thousand and No/100 
Dollars ($5,000.00), together with imterest thereon 
at the rate of six (6) per cent per annum from 
July 3, 1940, until paid, and for all costs of suit. 

JONES, POMEROY & JONKS, 
Attorneys for Plaintiff, 
Residence and P. O. Address, 
Pocatello, Idaho. 


State of Idaho, 
County of Bannock—ss. 


T. D. Jones, being first duly sworn, deposes and 
SAaVS: 

That he is one of the attorneys for the plain- 
tiff in the above entitled action and makes this veri- 
fication for and on behalf of said plaintiff for the 
reason that said plaintiff is absent from Bannock 
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County, Idaho, where this affiant resides and main- 
tains his office; that he has read the above and fore- 
going complaint, knows the contents thereof, and 
the facts therein stated he believes to be true. 

T. D. JONES. 


Subscribed and sworn to before me this 5th day 
of February, 1941. 

(Seal) M. H. McGLONE, 

Notary Public for the State of Idaho Residing 
at Pocatello, Idaho. [10] 


Exhibit ‘‘A”’ 


Poeatello, Idaho 
June 17, 1940 
Mv. Bazil Flemming 
Financial Secretary 
Bannock Camp # 7 
Pacifie Woodman Life Association 
Omaha, Nebraska 


Cashier Dept. M. 
Aug. 8, 1940 
Dear Sir: 

Referring to Certificate #'l E 1321001, policy in 
the name of Eric A. Krussman, I wish at this time 
to change the beneficiary from Marian Alice Kruss- 
man to my son, Harry E. Krussman. 

I will appreciate your attention to this immed- 
_jatelv. T am herewith turning over to vou my cer- 
tificate #'T’ E 1321001, and would appreciate your 
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attending to the matter at your earliest possible 
convenience. 
Yours sincerely, 
/s/ HE. A. KRUSSMAN 
Received August 8, 1940 
Claim Dept. 
Acknowledging Certificate #T E 1321001, for 
which I hereby receipt for receiving same. 
/s/ BAZIL FLEMING 
It is understood that this change of beneficiary 
is now in effect. 
/3/ BRAT. VAEMING. [11] 


Hx iB 


Poeatello, Idaho, 
June 20, 1940. 
Mr. Harry E. Krussman, 
Twin Falls, Idaho. 


My dear Harry: 


As vou know, fom our discussion here last Sun- 
dar) hele Cormtigaie Bio, 2 1327001, Rolie. in 
Pacific Woodman Life Association, for the sum 
of $5,000.00 pavable to Marian Alice Krussman as 
beneficiary. I explained to vou there were spiritual 
reasons that I did not want to have a guardian ap- 
pointed over Marian for the collection and disposi- 
tion of the proceeds of said policy; and in order 
to obviate the necessity of appointing a guardian, 
that I was going to change the beneficiary in the 
policy and make it payable to you, with the under- 
standing of course that you would receive the pro- 
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ceeds in trust for the following purposes, that is 
to say, that you would use $300 of the same for 
my burial expenses, pay to Beatrice Krussman Gin- 
zel, my daughter, $700; and the remaining $4,000.00 
to be held in trust and paid by you to Marian 
Alice Krussman for her enjoyment, support and 
education. That the payments to be made to her 
shall be at your discretion, as I know you will han- 
dle the matter for her best interests, the trust to 
last until she shall arrive at the age of majority, 
when the balance shall be paid to here by you. 

At the time I had the discussion with you, you 
stated that you would be willing to aecept the trus- 
teeship, and handle the matter as I desire. As you 
know, I have always been grateful to vou for what 
you have done, and for what you will do in taking 
care of this matter, which is the most important 
thing to me which I can conceive of. 

With love from vour father, 
/s/ ERIC A. KRUSSMAN. 


Twin Falls, Idaho 
June 25, 1940. 


Mia. Erie Krussman 
Poeatello, Idaho. 


Dear Father: 


I have just received the foregoing letter from 
vou in which you refer to the conversation we had, 
and in which vou state you are going to change the 
beneficiary under the certificate above described, 
from Marian Alice Krussman to myself, in order 
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that I may receive the proceeds direct and handle 
the same as directed in the above letter. 

In the event that I am made beneficiary under 
such certificate, I hereby agree to accept the terms 
of the trust above set out and agree that if, as and 
when any moneys shall come into my hands as the 
proceeds of Certificate No. TE 1321001, policy in 
Pacific Woodman Life Association, I will use the 
sum of $300 thereof for the payment of your burial 
expenses, immediately pay [12] to vour daughter, 
Beatrice Krussman Ginzel the sum of $700 and hold 
in trust the sum of $4,000, being the remaining pro- | 
ceeds of said policy, for the use, enjoyment, benefit, 
education and support of your daughter, Marian 
Alice Krussman, part or all of said $4,000 to be 
paid to her during the time she is under the age of 
majority as in my discretion shall appear to be most 
beneficial to her; and I further agree that anv of 
the said Trust fund belong to said Marian Alice 
Krussman remaining m my hands after she shall 
have reached the age of majority will be by me 
paid to her. 

Your-son, 
/s/ H. EK. KRUSSMAN., 


[Endorsed]: Filed in County Court Feb. 5, 1941. 


[Endorsed]: Filed in U. S. District, Court 
March 26, 1941. [13] 
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[Title of County Court and Cause. ] 

ORDER ON REMOVAL OF CAUSE T0 THE 
UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF IDAHO, WASTERN 
DIVISION 

This Cause came on for hearing upon the petition 
of Omaha Woodmen Life Insurance Society, a cor- 
poration, the above named defendant. for an order 
removing this cause to the District Court of the 

United States, for the Distrmet of Idaho, Eastern 

Division: and it appearing to the Court that said 

petition is in due form and is presented for filing 

Within the time required by law, and that the bond 

accompanying 


« 


said petition is conditioned as pro- 
vided by law: that the notice required by law of the 
presentation and filing of said petition and bond 
had, prior to the presentation and filmg thereof 
been served upon the plamtiff, which notice the 
Court finds is sufficient aid m1 accordance with law; 
and it appearing to the court that this is a proper 
causc for removal fo tie Wisthet Cone) ciaame 
United States, for the District of Idaho, Eastern 
Division ; 

Now therefore it is hereby ordered, adjudged and 
decreed that the said bond be, and the same is here- 
by accepted and approved; and that the above en- 
titled cause be, and the same is hereby removed to 
the District Court of the United States, for the 
Iistrict of Idaho, Eastern Division. and that all 
further proceedings in this court be staved, and the 
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Clerk of this Court is hereby directed to make up 
the record in said cause and submit the same to the 
United States District Court for the District of 
Idaho, £14] Eastern Division, on or before thirty 
days from the date of filmg of said petition. 

Done in open Court this tenth day of March, 
igd. 

JAY TC ies Te 
District Judge 


| Endorsed}: Filed March 10, 1941. [15] 


ti the District Court of the United States, for the 
District of [daho, Kastern Division. 


HARRY E. KRUSSMAN, as Trustee of an express 
THIS tr, 
Plaintiit, 
VS. 


OMAHA WOODMEN LIFE INSURANCE 
SOCIETY, a corporation, 
Defendant. 


ORDIER 

The Stipulation of the above named parties, 
through their counsel of record, signed and dated 
March 31, 1941, for an enlargement of time to fir 
ther plead, having been presented to the Court, the 
same 1s hereby i all respects approved and the 
time within which the defendant may further plead, 
as in said Stipulation provided, is hereby enlarged 
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and extended up to and meluding the Ist day of 
May, L941. 
Dated, this 31st day of March, 1941. 
CHARLES C. CAVANAH 
District Judge 
[Endorsed]: Filed April 1, 1941. [16] 


[Title of District Court and Cause. ] 
ANSWER 


Comes now the defendant, Omaha Woodmen Life 
Insurance Society, a corporation, and, without 
Walving any particular defense available to it by 
pleading any other defense, but expressly relying 
upon each and all of them, and for Answer to the 
complaint of the plaintiff on file herein, admits, de- 
nies and alleges as follows: 


il 
Defendant denies each and every allegation of 
said complaint not hereinafter specifically ad- 
mitted. 


i. 

Answering Paragraph numbered I of said com- 
plaint, the defendant admits the allegations therem 
contained and alleges that it is incorporated under 
the laws of the State of Nebraska, with a lodge 
system, a ritualistic form of work and a representa- 
tive form of government, without capital stock, and 
transacts its business without proht and for the 
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sole benefit of its members and their beneficiaries, 
and that it is now and at all times mentioned in 
said complaint has been organized and operated as a 
fraternal benefit society pursuant to the laws in such 
case made and provided. [17] 


Nae 

Answering Paragraph numbered Ll of said com- 
plaint, the defendant adinits that on or about the 
30th day of September, 1935, one Eric A. Kruss- 
man was received into defendant corporation as a 
member thereof and there was issued to him a Ten- 
year ‘erm Insurance Certificate substantially as 
set out in Paragraph III of said complaint, but de- 
fendant denies that the said Eric A. Krussman 
remained such member in good standing and denies 
that he was entitled to all ov any of the privileges 
and benefits appurtenant to said membership at. the 
time of his death which occurred August 3, 1940, 
but alleges in this respect that sometime prior to 
his death he becamne suspended and said Certificate 
became void and was void at the time of his death. 


CV. 

Answering Paragraph ITT of said complaint, de- 
fendant admits that there was executed and deliv- 
éred to Emc A. Krussman 4 certain written and 
printed Certificate bearing date of the 30th day of 
September, 1935, substantially in words and figures 
as set out in said Paragraph, but defendant denies 
that said Certificate of Insurance was in force and 
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effect at the titie of the death of Bic &. Kuthase- 
man. [18] 


V. 

Answering Paragraph numbered LV of said com- 
plaimt, the defendant admits that Erie A. Iruss- 
man, during his lifetime comphed with the require- 
ments of the Articles of Incorporation and of the 
Constitution and Laws of the defendant and with 
all of its regulations and By-Laws in force at the 
time of the issuance of said Certificate and there- 
after adopted, except as alieged mn this Answer, and 
that he performed all of the agreements and con- 
ditions of said Certificate on lis part to be per- 
formed except the provision requizing the making 
of monthly payments of imstallments on or before 
the last day of the month in which the same became 
due, but denies such requirement and provision was 
vaived by the defendant as alleged in said para- 
graph or at all. Defendant admits that on or about 
February 1, 1940, it paid Eine A. ISrussman the 
sum of $10.55. Defendant positively denies each and 
every other allegation contained in said numbered 
paragraph. 

Further answermeg said paragraph, defendant al- 
leges that the payment made on behalf of Eric A. 
daussinan by check dated July 19, 1988, for the 
June, 1935, imstallment, and all subsequent pay- 
ments were made after said Certificate had termi- 
nated and become void and were for reinstatement 
of said member under the provisions of Seetion 65 
of the Constitution, Laws and By-Laws of said de- 
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fendant, and such payments were accepted by the 
defendant under the warranty of good health and 
without knowledge on its part of the fact that the 
said Eric A. Kirussman was in ill-health and could 
not have been vemstated, and by reason of the prem- 
ises and of the provisions of the contract, which in- 
eludes the Constitution, Laws and By-Laws, said 
Certificate remained void and defendant waived 
no rights and is not estopped to deny hability by 
accepting such delinquent payments or for any other 
reason. [19] 
VI. 

Answering Paragraph numbered VI of said com- 
plait, defendant denies that on or about the 29th 
day Obes, 1940, or at amy other time, there was 
a change of beneficiary in said Certilicate from 
Sagred Marie Krussman, wife of assured, to Mar- 
ion Alice IXrussinan, o1 that later there was any 
change from Marion Alice Krussman to Harry E. 
KXvussman, alleging in this respect that such 
changes could not have been made because said 
Certificate was at such times void and of no foree 
or effect. Defendant is without knowledge or im- 
formation sufficient to form a behef as to the truth 
of the remaining averments im said paragraph and 
upon this ground denies cach and every other alle- 


gation contained therein. 


MET. 
Answering Paragraph numbered VIL of said com- 
plaint, the defendant admits that during the time 
mentioned in said complaint there has been and 
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there still is in the treasury of the defendant a suf- 
ficient sum to pay the amount demanded in said 
complaint, but defendant denies each and every 
other allegation contained in said paragraph. 


VIII. 

Answering Paragraph numbered VIII of said 
complaint, the defendant admits that said Erie A. 
i<russman died on or about the 3d day of August, 
1940, but denies each and every other allegation 
contained mn said paragraph. Defendant alleges that 
such *'Proofs of Death” which were submitted to 
it purported to be on behalf of Harry E. Kruss- 
man as an individual and not as a Trustee. [20] 


ix. 

Answering Paragraph numbered IX of said com- 
plaint, the defendant admits that it has refused to 
pay the sums demanded by the plaintiff, but de- 
nies each and every other allegation contained in 
said paragraph. 


Further answering said complaint, and by way 
of an additional and affirmative defense thereto, the 
defendant alleges: 

I. 

That the defendant is a corporation organized 
without capital stock and for the sole purpose of 
mutual benefit of its members and their benefi- 
claries and not for profit, and having a lodge system 
with mtualistic form of work and a representative 
form of government; that it has the power and does 
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issue certain insurance certificates for the benefit 
of its members, one of which said certificates was 
on or about the 380th of September, 1955, issued 
to one Eric A. Krussman, and is the Certificate re- 
ferred to in the complaint. 


Ii 
That said Certificates, and particularly the one 
issued to Erie A. Krussman, contained, among other 
thines, the following express provision: 

‘“This Certificate is issued and accepted sub- 
ject to all the conditions set forth here and 
on the reverse side hereof, and the provisions 
of the Constitution, Laws and By-Laws of the 
Association. The Articles of [neorporation and 
the Constitution, Laws and By-Laws of the As- 
sociation, and all Amendments to each thereof 
which may be made hereafter; the Appheation 
for membership, signed by the applicant and 
approved by the Medieal Divector of this As- 
sociation, and when a medical examination 1s 
made, the statements of the Applicant to the 
Medical Examiner as recorded by him = and 
signed by the Applicant, and this Certificate 
shall constitute the agreement between the As- 
sociation and the Member, and copies of the 
same, certified by the Secretary of the [21] 
Association, shall be received im evidence as 
proof of the terms and conditions thereof. Any 
changes, additions or amendments to the <Ar- 
ticles of Incorporation, or the Constitution, 
Laws and By-Laws of the Association made 
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subsequent to the issuance of this Certificate, 
shall bind the Member named herein and his 
beneficiaries, and shall govern and control the 
agreement in all respects the same as though 
such changes, additions or amendments were 
in full force at the time of the application for 
membership and were written lerem. If the 
payments required by the Constitution, Laws 
and By-Laws of the Association are not paid 
by the Member, this Certificate shall be null 
and void. Should this Certificate become void 
for any cause, acceptance of any payment from 
or for the Member, or other act by any Camp 
officer or member of the Association there- 
atter, shall not operate as an estoppel or as a 
Waiver of the terms of this contract.” 


Lie 


That the applheation referred to in said Cer- 


tificate, among other things, provices: 


‘“‘T hereby certify, agree and warrant that I 
am of sound bodily health and mind; that I am 
temperate in habits and have ne injury or dis- 
ease that will tend to shorten my lite. I hereby 
consent and agree that this appheation, con- 
sisting of two pages, to each of which I have 
attached my signature, and all the provisions 
of the Constitution, Laws and By-Laws of the 
Association now in force or that may hereafter 
be adopted, shali constitute the basis for and 
form a part of any Beneficiary Certificate that 
may be issued to me by the Sovereign Camp of 
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the Pacific Woodmen Life Association, wheth- 
er printed or referred to therein or not. 

‘Tl hereby waive the attaching of copies 
thereof to said Certificate; and I further waive 
the provisions of all statutory laws and court 
decisions in relation thereto; and I further 
waive for myself and beneficiaries the privileges 
and benefits of any and all laws which are now 
in foree or may hereafter be enacted in regard 
to disqualifving any plysician or nurse from 
testifying concermmeg any information — ob- 
tained by lim or her in a professional capa- 
city; and J expressly authorize such physician 
or nurse to make such disclosure.’ [22] 


1 
Section 63 of the Constitution, Laws and By- 
Laws of said defendant, in so far as the same has 
application to this case, provides: 

“Sec. 63(a). In order to accumulate and 
maintain funds for the pavment of benefits 
stipulated in Beneficiaries Certificates held by 
the Members of this Association, as and when 
such benefits accrue, to maintain the reserves 
thereon and to provide for the payment of the 
expenses of the Association, every member of 
this Association shall pay to the Financial Sec- 
retary of his Camp one annual assessment 1m 
advance each vear, or one monthly installment 
of assessment each month, as required by these 
Waws of by the provisions of his Beneficiary 
Certificate, which shall be credited to and 
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known as the Sovereign Camp fund; and he 
shall also pay such Camp dues as may be re- 
quired by the By-Laws of his Camp. 

‘“(b) If he fails to make such payment on 
or before the last day of the month he shall 
thereby become suspended, his Beneficiary Cer- 
tificate shall be void, the Contract between such 
person and the Association shall thereby com- 
pletely terminate, and all moneys paid on ac- 
count of such membership shall be retained by 
the Association as his liquidated proportionate 
part of the cost of doing business and the cost 
of the protection furnished on the life of said 
Member from the delivery of his Certificate to 
the date of his suspension, * * * ” 


v. 


Section 65 of the Constitution, Laws and By- 


laws provides: 


**Any member who has become suspended 
because of the nonpayment of any installment 
of assessment, if in good health, may within 
three calendar months from the date of his 
suspension again become a member of the As- 
sociation by the payment of the current install- 
ment of assessment and all installments of as- 
sessments which should have been paid to main- 
tain him as a member. Whenever installments 
of assessments are paid by or for a person who 
has become suspended for the purpose of again 
making him a member, such payment shall be 
held to warrant that he is at the time of making 
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such payment in good health, and to warrant 
that he will remain in good health for thirty 
days after such attempt to again become a mem- 
ber, and to contract that such installments when 
so paid after he has become suspended for non- 
payment of assessments shall be received and 
retained without waiving any of the provisions 
of this section or of these [23] Laws until such 
time as the Secretary of the Association shall 
have received actual, not constructive or im- 
puted, knowledge that the person was not in 
fact in good health when he attempted to again 
become a member. Provided, that the receipt 
and the retention of payment of such install- 
ments of assessments in case such person is 
not in good health shall not make such person 
a member or entitle him or his beneficiary or 
beneficiaries to any rights whatever.”’ 


SO 
Section 66 of the Constitution, Laws and By- 
Laws provicles: 

‘Section 66(a). ‘The retention by the <As- 
sociation of any installment of assessment paid 
by or for any person after he has become sus- 
pended in order to again make him a member, 
shall not constitiite a waiver of any, of the 
provisions of this Constitution, Laws and Bvy- 
Laws, or any estoppel upon the Association. 

“(b) Any attempt by a suspended person 
to again become a member shall not be effective 
for that purpose unless such person be in fact 
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in good health at the time and continue in good 
health for thirty days thereafter, and the pay- 
ment of any unpaid installment or assessment 
shall be a warranty that such person 1s at the 
time in good health and that 1f the warranty 
is not true the Certificate shall be null and 
worn’ 
Pi. 


Section 82 of the Constitution, Laws and By- 


Laws, among other things, provides: 


“Sec. 82(a). No officer, employee or agent 
of the Sovereign Camp, or of any Camp, has 
the power, right or authority to waive any of 
the conditions upon which Beneficiary Certifi- 
cates ave issued, or to change, vary or waive 
any of the provisions of this Constitution or 
these Laws, nor shall any custom on the part 
of any Camp or any nuinber of Caimps—with 
or without the knowledge of any officer of such 
Assoclation—have the effect of so changing, 
modifying, waiving or foregoing such Laws or 
requirements. Jcach and every Beneficiary Cer- 
tificate is issued only upon the conditions stated 
in and subject to the Constitution and Laws, 
thei in force or thereafter enacted, nor shall 
the knowledge or act of any officer or employee 
of this Association constitute a waiver of the 
provisions of these Laws by the Association or 
an estoppel of this Association.’’ [24] 
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That Section 107 (g¢) of the Constitution, Laws 
and By-laws of the defendant, adopted June, 1959, 
and which Section is substantially the same as the 
provisions of Seetion 109 (2) of the 1935 Constitu- 
tion, Laws and By-Laws, provides: 

“The Financial Secretary shall not by acts, 
representations or waivers, nor shall the Camp 
by vote or otherwise, or any of its officers, have 
le Power or AtwhoOriin to Awaive aly of the 
provisions of the Constitution, Laws and DBy- 
laws of this Society nor to bind the Society by 
imeesicheactts: 


16x. 

That all of the above quoted provisions of the 
Constitution, Laws and By-Laws, were im force and 
effect when said certifieate was written and became 
part of said contract and remained such during the 
life thereof; that bv quoting said provisions de- 
fendant does not waive anv other pertinent provi- 
sion of said Constitution, Laws, By-Laws, Appli- 
eation or Certificate appheable to the matters herein 
alleged and to the defenses herein asserted. 


é. 

That pursuant to the provisions of said contract 
the said Krie A. Krussman agreed to pay the as- 
sessments and dues in installments of $11.70) per 
month and further agreed that said sum should be 
paid before the last day of the month for whieh 
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said installment became due and if the same were 
not so paid the Certificate would automatically ter- 
minate and become void and the member suspended. 
That the said Eric A. Krussman failed to pay the 
installment for the month of June, 1938, as pro- 
vided in said Certificate on or before the last day 
of June, 1938, and by reason thereof and of the 
provisions of the Constitution, Laws and By-Laws 
of the defendant, he thereby became suspended and 
said Certificate became null and void on the Ist day 
of July, 1938. That on July 19, 1938, a check was 
tendered the Financial Secretary for the install- 
ment which became due in June, 1938, and that 
thereafter each and every payment tendered the 
Financial Secretary was tendered subsequent to the 
month in which it would otherwise have become 
pavable and in each [25] instance was made after 
the Certificate terminated and became void and the 
member suspended and while the said Erie A. 
Krussman was not in good health but in such condi- 
tion of health that the said Certificate of Insur- 
ance could not have been reinstated and that said 
payments and each of them were accepted by the 
defendant without knowledge that the said Eric A. 
Krussman was in ill-health at said time, and be- 
cause of the warrant of good health made by the 
tender of such delinquent payments as provided in 
Section 65 of the Constitution and Laws of the 
defendant. 
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XI. 

That on or about the 22nd of July, 1938, the said 
Eric A. Krussman became stricken with a disease 
or ailment from which he never recovered and 
which was the subsequent cause of his death im 
August, 1940; that when the payment by check 
dated July 19, 1938 was transmitted on behalf of 
the said Eric A. Krussman for the June, 1938, in- 
stallment, the said Certificate of Insurance had 
been automatically cancelled and was void and of 
no force or effect; that the said Hiic A. Krussman 
did not remain in good health for a period of thirty 
days after suspension within the meaning of the 
Contract, but on the contrary was in such condi- 
tion of health that he could not have been accepted 
nor reinstated as a member of the defendant, nor 
could said Certificate of Insurance have been re- 
vived. That this same situation existed each and 
every month thereafter in that during each and 
every month the same default occurred and a simi- 
lar condition of ill-health existed. That by the 
terms of the Contract, as hereinbefore recited, the 
tender of such payment was a guaranty, represen- 
tation and warranty that said person on whose be- 
half such payment was tendered was in fact in good 
health, and was hkewise a warranty that he would 
remain in good health for at least thirty days after 
the attempt to again become a Member; that in the 
acceptance of said payments said defendant acted 
upon said representation and warranty; that said 
warranty was false and untrue and the [26] defend- 
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ant did not know at any time after said default 
and prior to the death of the said Eric A. Kruss- 
man that it was false and that he was not in good 
health and the retention of said payments made 
after default did not and could not have consti- 
tuted a waiver of any right or an estoppel of the 
defendant to resist payment under the Certificate. 
That the physical condition of health of said ric 
A. Krusstian after dal* aed, 1988) as well as’ the 
failure on his part to advise the defendant of his 
i-health, rendered it impossible to cause a rein- 
statement cf said Certificate at any time after said 
default and the same remained void and of no force 
or effect. 
xg. 

Defendant further alleges that whether or not 
the “Financial Secretary" knew of the condition 
of health of the said Eric A. Kivssman when said 
delinquencies were tendered (the knowledge of 
which 1s hereby denied) was wholly immaterial by 
reason of the matters and things hereinbefore 
alleged and particularly the provisions of the Con- 
stitution, Laws and Bichéws, aide ins tiains- 
mission of said funds to the Secretary of the de- 
fendant corporation even though after the date 
when the same should have been transmitted could 
not and did not constitute a waiver of any of the 
provisions of said contract, nor, for the reasons 
hereinbefore stated, constitute any estoppel of the 
defendant in asserting its rights herein. 
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PCvOR 

Defendant further alleges that it did not learn 
of the condition of health of the said Eric A. Kruss- 
man until sometime after his death; that thereupon 
and upon learning that said installments had been 
paid on behalf of said Erie A. Kinssman after 
forfeiture of said contract the said defendant did 
thereafter make written tender to the said Harry I. 
Koussman of the payments made between and in- 
cluding July, 1938, and August, 1940, ageregatine 
£294.80, less [27] the sum of $10.55 heretofore paid 
wpon the erroneous assuinption that the said Erie 
A. russman was in good health and whieh tender 
was refused; that defendant hereby again renews 
said tender and now offers to pay te the plaintiff 
heren: said sm and to keep said tender good. 


Further answerme said complaint. the defendant 
alleges: 
[. 
That said complamt does not contain facts suffi- 
cient to constitute a cause of action against the 
defendant. 


Further answerine said complaint. the defend- 
ant alleges: 
ik. 
That this action has not been brought by the real 
party in interest. 


Wherefore, defendant prays that said action he 
dismissed and that defendant have such further, or 
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other relief as to this Honorable Court seems meet 
and equitable, including its costs herein incurred. 
RAINEY T. WELLS 
Residing at Omaha, Nebraska 
A. L. MERRILL 
Residing at Pocatello, Idaho 
R. D. MERRILL 
Residing at Pocatello, Idaho 
Attorneys for Defendant 

(Duly verified) [28] 

Service of the foregoing Answer, by receipt of 
copy thereof, acknowledged this Ist dav of May, 
A. D. 1941. 

T. D. JONES 
RALPH H. JONES 
Attorneys for Plaintiff, 
Residing at Pocatello, Idaho. 
[Endorsed]: Filed May 1. 1941. [29] 


[Title of Distriet Court and Cause. ] 
MOTION TO AMEND BY [NTERLINEATION 


Comes now the defendant, and im order to con- 
form to the proofs heretofore addueed im deposi- 
tions. and to more accurately state the facts in- 
volved in the defense of said cause, moves the above 
entitled court for permission to amend its Answer 
on file herein by inetrhneation., in the following 


particulars, to-wit: 
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I. 

In Paragraph numbered X of defendant’s addi- 
tional affirmative defense, on Page 9 of said plead- 
ing: 

(a) Delete from Line 8 the words ‘‘Julv, 1939”’ 
and insert in heu thereof the words ‘* June, 1938.”" 

(b) Delete from Line 9 of said paragraph the 
words ‘‘Julyv, 1939’’, and insert in heu thereof the 
words ** June, 1988.’ 

(¢) Delete from Line 12 the words ‘‘August, 
1939°’, and msert in lieu thereof the words ‘July, 
1938*" and im the same lne delete the words 
“August 24, 1939°’ and insert in heu thereof the 
words July 19, 1938.’ [30] 

(d) Delete from Line 14 the words ‘July, 1939’ 
and imsert in heu thereof **.June, 19388.°’ 


LE 

In Paragraph XI of said pleading, on page 10 
thereof: 

(a) Delete from Line 1 of said Paragraph the 
words ‘‘Month of August’’ and msert in leu thereof 
the words ‘*22nd of July.” 

(b) Delete from Lines 4 and 5 of said para- 
eraph the words “‘August 24, 1939°’, and insert in 
heu thereof the words ‘‘ July 19, 1938." 

(c) Delete from Line 6 of said paragraph the 
words ‘‘Julv, 1939’? and insert in heu thereof the 
more sume, 1988 

(d) Delete from Lines 8 and 9 of said para- 
eraph the words ‘‘was at that time not in good 
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health’’, and insert in heu thereof the words ‘‘did 
not remain in good health for a period of 30 days 
after suspension. ”’ 

(e) Delete from Line 7, on Page 11 of Para- 
graph No. XI the word ‘‘August’’, and insert m 
lieu thereof the words “‘the 22nd of July.” 


ot. 

In Paragraph AITI, on page 11 of said pleading: 

(a) Delete from Lines 5 and 6 the wotds ‘“‘On 
or about the 1th day of November, 19407’ and in- 
sert in heu thereof the word “‘thereatter. ”’ 

(b) From Tine 8 of said paragraph, delete the 
words “f August, 19397" and insert in heu thereof the 
word ‘July, 1938°%. and delete from said Ine the 
figure ‘$163.80 and insert in leu thereof ‘*294.80.”’ 

Dated October 6, 1941. 

A. L. MERRILL 
Residing at Poeatello, Idaho 
R. D. MERRILL 
Residing at Pocatello, Idaho 
RAINEY T. WELLS 
Residing at Omaha, Nebraska 
Attorneys for Defendant 


[Endorsed]: Filed Oct. 15. 1941. [31] 
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[Title of District Court and Cause. ] 
MINUTES OF THE COURT OF 
OCTOBER 13, 1941 


The defendant’s motion to amend the answer bv 
interlineation was granted by the Court. [32] 


[Title of District Court and Cause. ] 
OPINION 

TY. D. Jones, Pocatello, Idaho 
Ralph TH. Jones, Pocatello, Idaho 

Attorneys for the plaintiff 
A. L. Merrill, Pocatello, Idaho 
R. D. Merrill, Pocatello, Idaho 

Attorneys for the defendant 

December 5, 1941 

Cavanah, District Judge: 

The action was brought by the plaintiff as Trus- 
tee, against the defendant, to recover upon a cer- 
tificate of insurance issued by the Pacifie Woodmen 
Life Association, in the sum of $5,000 to Eric A. 
Krussman, pavable to his wife Sagred Marie Kruss- 
man, beneficiary. The beneficiary was thereafter 
changed with directions to distribute the proceeds 
of the certificate, the sum of $4,000 to Maran Alice 
Krussman a daughter; $700 to Beatrice Krussman 
Ginzel, a daughter, and $300 for burial expenses. 

Since the issuance of the certificate the Pacific 
Woodmen Life Association was changed to the de- 
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fendant, The Omaha Woodmen Life Insurance So- 
clety. 

On August 2, 1940, Eric A. Krussman died and 
proof of loss was made within the required time. At 
the time of Krussman’s death all installments had 
been paid. The claim for the msurance was rejected 
by the defendant, it being claimed by it that the 
payments of the installments for July, August, Sep- 
tember. October. November and December in the 
vear 1939, and for [33] January, February, Mareh, 
April, May and June in the vear 1940 were not paid 
before the last day of the month m which the in- 
stallments were due under the certificate of in- 
surance. 

At the time the claim for insurance was made to 
and rejected by the defendant, there was inclosed 
in the letter of rejyection a check or refund warrant 
pavable to the plaintiff in the sum of $153.25, which 
the defendant claimed was to cover installments 
paid by the insured from July 1939 to and including 
the months of January, February. Mareh, April, 
May and June 1940, less $10.55 theretofore paid in 
February 1940 as gains and savings apportionable 
to the certificate. which were returned to the de- 
fendant. Some nine months thereafter, the defend- 
ant made a new tender of *294.80 to cover all assess- 
ments paid by the imsured subsequent to July 4, 
1938, less distribution of gains and savings paid 
on the certificate in 1939 and 1940, which the plain- 
titf refused. 

It seems that at the time from the issuance of 
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the certificate until the death of the insured some 
of the installments were not paid during months 
due, but were accepted by the financial secretary 
and the proceeds transmitted to the defendant, who 
retained the same and apphed them upon payments 
in arrears, all of which payments were made by 
checks excepting two were made payable to the 
defendant and bore date. Thev were drawn by Eric 
A. Krussman or by someone in his behalf and were 
received and endorsed by the defendant. It does not 
appear that any notice or claim was given to the 
insured that his certificate was not in full foree. 
The defendant in a letter of February 1940, to the 
insured informed him that its directors had author- 
ized payment of a cash refund for 1939 on certifi- 
cates in force two or more vears, and inclosed 
check for $10.55, and such payments were made to 
the insured during 1938, 1939 and 1940 represent- 
ing gains and savines apportionable to his certifi- 
cate. These letters recognized that Krussman was 
mn good standing and whether a waiver of forfeiture 
of a certificate of msurance will be found depends 
on the effeet which the conduct or course of busi- 
ness of the msurer has had upon the msured and 
[34] is not limited to what the intention of the in- 
surer was. Rasicot v. Roval Neighbors of America, 
18 Idaho 85; 108 Pac. 1048. 

There does not appear any concealment of Kruss- 
man’s illness, as the financial secretary, or agent of 
the defendant, had knowledge of insured’s condi- 
tion immediately after his first stroke. 
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Section 105 of defendant’s constitution and by- 
laws (1939 edition) provides: ‘‘The financial secre- 
tary shall have charge of all of the accounts of the 
members and attend to the correspondence con- 


* 30 * 


cerning the standing of the members he 
shall make all reports and mail or deliver all notices 
Cie? 


cial secretary, the agent of the defendant had 


* % 2 


required * It appearing that the finan- 
knowledge of Krussman’s condition, which he ac- 
quired within the seope of his powers and duties 
and it is presumed that he performed Ins duty as 
required by the regulations, and the defendant had 
actual knowledge of insured’s condition, and if he 
failed to advise his primeipal of insured’s illness, 
still, knowledge of such illness on the part of the 
financial secretary, which he acquired while acting 
as agent of the defendant would be imputed to the 
defendant. It is conelusive presumption, 1n absence 
of fraud, that the agent seasonably communicated 
the fact of imsured’s condition to the defendant. 
Rasicot vy. Roval Neighbors supra. 

The principal question under the evidence jis that 
Kvussman was never suspended or reinstated, as 
the payments made by him, although out of time, 
were not made for the purpose of again making 
him a member. If he was not suspended he never 
ceased to be a member. It cannot be said under the 
evidence that he was suspended or reinstated be- 
cause he never was treated as a suspended member 
by either the financial secretary or the home office. 
They never advised him of such and his money 
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was accepted and retained, and no one connected 
with the defendant ever advised him that his money 
was accepted and retained by the defendant merely 
for the good of the order. [35] 

These payments were made to continue the cer- 
tificate in force, and not for reinstatement. It 1s 
fair to say that while the contract of insurance 
proviies for the payments to be made within a 
specified time, the financial secretary permitted the 
insured to make the payments after that time and 
they were sent in and accepted and retained by the 
defendant over a long period. They treated the cer- 
tificate as still continuing. 

That being true the question of reinstatement 
is not here involved for the payments made within 
the time recognized by the defendant are sufficient 
to keep the policy alive was sufficient to avoid a 
suspension or forfeiture, and therefore there was 
no occasion for reinstatement. Conklin vs. Knights 
and. Ladies of Security, 166 N. W. 3e4. 

It seems to be the sound rule that if an Associa- 
tion like the defendant adopts the custom of receiv- 
ing payment of dues after the day named m the 
contract for such payments, which leads the insured 
to believe that his policy would not be forfeited if 
he continues to pay in accordance with such cus- 
tum, an insurer thereby waived the right of forfeit 
of the policy. Chandler vy. Royal Highlanders, 162 
N. W. 642. Kennedy v. Grand Fraternity, 92 Pac. 
Orie. 
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The basis upon which the doctrine of waiver 
stands is that it has for its existence the assumption 
that by reason of the action of the Association, the 
imsured has been misled to his prejudice, and be- 
cause the insured did not strictly observe the pre- 
cise time of payment it ought not to be held to for- 
feit his rights. 

Attention is directed to Section 40-2331 I. C. A. 
which relates to the authority of adoption of by- 
laws and that local camp officers cannot waive any 
of the provisions of the pohey does not prevent the 
ussoclation itself from waiving the provisions of its 
constitution and by-laws, or prescribe changes of 
rules of ageney as the defendant has done here. 

[36] 

The Supreme Court of Tdaho in the ease of 
Rascicot v. Roval Neighbors of America, supra, 
approved the principle enunciated by the Iowa Su- 
preme Court in the case of Trotter v. Grand Lodge 
Legion of Honor, 12) howe, 53-109 INP i a 
where it was said by the Iowa Supreme Court: 
“The rule that courts will give effect to any act or 
circumstance from which it may fairly be argued 
that the insurer has waived the mght to strict and 
Rteral performance by the insured, or upon which 
an estoppel against forfeiture may be founded, ap- 
phed to fraternal or lodge insurance. And whether 
a waiver of forfeiture of a certifieate of insurance 
will be found in any particular case depends, not 
on the mtention of the imsurer, against who it is 
asserted, but on the effect which its conduct or 
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course of business has had upon the insured, and 
this rule is applicable where the insurer acts under 
And announees the principle in Idaho 


7? 


a mistake. 
that waiver apphes to fraternal associations the 
same as other insurance companies, and gives effect 
to any circumstance or act which it may be fairly 
contended that the insurer has waived a mght to 
strict performance by the insured, and whether 
forfeiture of a pohey of insurance exists depends 
not on the intention of the insurer but on the effect 
which its course of business or conduct has upon 
the insured, and that the financial secretary is the 
agent of the defendant, and being the agent, the 
presumption ts, in absence of fraud, that he season- 
ablv conveved to the defendant knowledge which 
he acquired while acting within the scope of Jus 
authority. 

And the Ninth Cirewt Court of Appeals in the 
case of Order of United Commercial Travelers vs. 
Campbell, 115 Fed. (2) 743, settled the primary 
question here involved effecting the habilitv of the 
defendant after referring to the Washineton Court, 
of adhering to the rule that by-laws of a fraternal 
Insurance society may be waived by custom acqui- 
esced in by the society, said: “The acts and de/eara- 
tions evidencing the custom may be those of the 
society itself or those of its agent. And this is true 
even though the constitution of the order provides 
that the collecting [87] officer of the local organiza- 
tion has no power to waive the provisions of the 
constitution. As a matter of law, the knowledge of 
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the agent is the knowledge of the society. Peter- 
son v. Modern Woodmen of America, 127 Wash. 

12; 220 Pac. 809. 

—- it is the rule that the existence of a waiver 
depends upon the effect of the imsurer’s actions 
upon the insured, not upon what the imsured in- 
tends. If the conduct of the imsurer is such as to 
lead an ordinarily prudent insured person to be- 
lieve that his protection continues despite failure 
to comply strictly with the terms of the contract, 
the insurer is held to have waived his right to assert 
a forfeiture. Morgan v. Northwestern National 
Late lon, 42 Washei0; se arac aak2y 

There can be no question under the evidence here 
but that the defendant had actual knowledge of 
the times of payments by the insured as the checks 
for payment of monthly mstaliments were mace 
directly pavable to the defendant and forwarded 
Tora 

As to the contention that under the contract of 
insurance no provision is made for a trustee in 
trust to be beneficiary and the change of beneficiary 
was not made in accordance with its terms it is 
sufficient to sav that it appears that Erie A. Kruss- 
man made the request in writing to the defendant's 
financial secretary to change the beneficiary from 
Marian Alice Krussman to his son Harry E. Kruss- 
man who was to distribute the proceeds as stated, 
and the terms of the trust are set forth in a letter 
from Fic A. Rivssman to bis son and accepted. 
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would not defeat the night of the plaintiff to sue 
and recover on the policy. 

The views thus expressed under the evidence, the 
defendant waived the forfeiture of the certificate 
of insurance and the plaintiff is entitled to judg- 
ment as prayed for, and costs. 


[Endorsed]: Filed Dee. 5, 1941. [38] 


[Title of Distriet Court and Cause. ] 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


This cause came on regularly to be heard on the 
22nd day of October, 1941, before the Hon. Charles 
C. Cavanah, District Judge, sitting without a jury, 
trial by jury having been waived by failure to make 
demand therefor. T. D. Jones and Ralph H. Jones 
appeared for and on behalf of the plaintiff, and 
A. L. Merrill, R. D. Merrill and Ramey T. Wells 
appeared for and on behalf of the defendant. Evi- 
dence was introduced by and on behalf of the plain- 
tiff and the defendant upon the issues raised by 
the pleadings filed in this cause. At the close of 
the evidence oral avguments were made by the ve- 
spective parties and briefs were received from said 
parties and duly considered by the Court, and the 
Court being now fully advised in the law and the 
premises makes and enters the following: 
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FINDINGS OF FACT 


I, 

That the defendant now is, and ever since Sep- 
tember 29, 1935 and for some time prior thereto 
has been a Fraternal Beneficiary Association in- 
corporated under and by virtue of the laws of the 
state of Nebraska. That said defendant has a 
rituahstic form of work and representative form 
of government without capital stock and transacts 
business without profit for the sole benefit of its 
members and their beneficiaries. That the defend- 
ant qualified to do business in the State of Idaho 
as a foreign corporation, [39] doing business of 
insuring the lives of its members, and that ever 
since the tine first aforesaid until about the 4th day 
of August. 1937, the said defendant was doing busi- 
ness under the corporate name of Pacific Woodmen 
Life Asso¢iation, and that on of abowt said last 
menitoned date the Articles of Incorporation of 
said defendant were amended changing its corpo- 
rate name from Pacific Woodmen Life Associa- 
tion to Omaha Woodmen Life Insurance Society, 
and that ever since about the 4th dav of August, 
1937, the said defendant has been doimg business 
under the corporate name of said Omaha Woodmen 
Life Insurance Society. 


Tf. 
That on the 30th day of September, 1935, one 
Eric A. Krussman was received into defendant cor- 
poration as a member thereof while it was doing 
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business under the corporate name of Pacific Wood- 
men Life Association under a ten-year term in- 
surance certificate CPlaimtiiti’s Exhibit 2), and Ye- 
mained such member in good standing and entitled 
to all the privileges and benefits appurtenant to 
said membership until his death which occurred on 
August 2, 1940. 

That at the time the said Erne A. Krussman was 
so received as a member of said defendant cor- 
poration, the said defendant then doing busimess 
under the corporate name of Pacific Woodmen Life 
Association, duly executed and delivered to him a 
certain written and printed certificate bearmg date 
the 30th day of September, 1935 (Plaintiff’s Ex- 
hibit 2) and thereby insured the life of the said 
Eric A. Krussman in the sum of five thousand 
and no/100 dollars, which said certificate of msur- 
ance was in full foree and effect at the time of his 
death. 

delet. 

That on May 29, 1940, the beneficiary named in 
said certificate was changed to Marian Alice ICruss- 
man, the insured’s daughter, and her name was en- 
dorsed on said certificate of insurance; and that 
thereafter on June 17, 1940, the insured Eric A. 
Krussman, made a request in writing to Daazil 
Fleming, [40] Financial Secretary of the defend- 
ant, at Pocatello, Idaho, to change the beneficiary 
from Marian Alice Kirussman to his son, Harry I. 
Kaussman (Plaintiff’s Exhibit No. 15) who was’ to 
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distribute the proceeds of the certificate as Trustee, 
as follows: the sum of $4000.00 to Marian Alice 
Krussman, daughter of Insured, and $700.00 to 
Beatrice Krussman Ginzel, daughter of insured, 
and $300.00 for burial expenses. ‘The terms of the 
trust are set forth in a letter from Eric A. Kruss- 
man to his son, Harry KE. Krussman, dated June 
20, 1940. That the said Harry E. Krussman, who 
was one and the same person as IT. EK. Krussman, 
accepted the terms of the trust as recited in a letter 
to Eric Krussman from H. E. Krussman under 
date of June 25, 1940 (Plaintiff’s Exhibit No. 16). 

That Section 72 of the Constitution, Laws and 
By-laws of the defendant (Itxhibits 3, 4 and 5) 
among other things provides that a person desiring 
to change the beneficiary or beneficiaries named im 
a certificate may do so by filing written request 
properly witnessed, giving the name or names of 
such new beneficiary or beneficiaries, and delivering 
same to the Financial Secretary of the camp for 
transmission to the Secretary of the defendant. It 
further provides that no change of beneficiary shall 
be allowed or binding on the defendant or any of 
the beneficiaries, which is not requested in writing 
more than 24 hours before the date of death of said 
member. The court finds that the request to change 
the beneficiary (Plaintiff’s Exhibit 15) was de- 
livered to said Bazil Fleming, Financial Secretary, 
in the latter part of June 1940 and that Erie A. 
Krussman died on August 2, 1940. 
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HY. 

That the said Eric A. Krussman, during his lfe- 
time, fully complied with the requirements of the 
Articles of Incorporation of the Constitution and 
Laws of the defendant, and with all its regulations 
and by-laws in force at the time of the issuance of 
said certificate and thereafter adopted, and _ per- 
formed all of the agreements and conditions of said 
certificate (Plaintiff’s [41] Exhibit No. 2), and the 
Constitution, Laws and By-Laws of the defendant 
(Plaintiff’s Exhibits No. 3, 4 and 5) on his part to be 
performed, except the provisions thereof requiring 
the making of monthly payments of installments on 
or before the last day of the month in which they 
beeame due. But the Court finds that all payments 
of monthly installments on said certificate from 
May 1936 until the date of the death of the insured, 
were made by checks drawn by Enric A. Koussman 
or someone in his behalf and made payable to the 
defendant; that said checks were delivered to Bazil 
Fleming, Financial Secretary of the defendant, and 
transmitted to the defendant, and were received 
and duly endorsed by the defendant, and the pro- 
ceeds thereof applied by defendant in payment of 
overdue installments on said certificate of insur- 
ance, with the exception of two checks which were 
made pavable directly to Bazil Fleming, Financial 
Secretary, and the proceeds thereof transmitted to 
the defendant and apphed by the defendant in pay- 
ment of overdue installments on said certificate of 
Insurance. The Court further finds that one of the 
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checks made payable directly to Bazil Fleming 
(Plaintiff’s xxhibit G-5) was dated November 28, 
1936, and was apphed by defendant in payment of 
the mstallment for the month of October, 1936; and 
that the other check made pavable directly to Bazil 
Fleming (Plaintiff’s Exhibit G-6) was dated De- 
cember 14, 1936 and the proceeds thereof applied 
by the defendant in pavment of the installment on 
said certificate for the month of November, 1956. 


¥. 

The Court further finds that no payment after 
September, 1936, was made by Eric A. Krussman 
during the current month. except the payment for 
August, 1940, which payment was made the day 
before the death of said msured:; and that in every 
instance since September, 1936, payment was made 
by the insured and accepted by the defendant in 
the month following the month in which payment 
of installment was due, and was applied by the de- 
fendant [42] for the installment for the previous 
month, excepting that in three or four instances 
the imsured made payment for two previous months, 
which was accepted by defendant and apphed upon 
payments of installments due for two previous 
months (Plaintiff’s Exhibits No. 19 and G-1 to 
G-49 inclusive, and No. 12), and excepting the 
check dated August 1, 1940. That Bazil Fleming, 
the Finaneial Secretary of defendant was in the 
habit of calling at the residence of the insured for 
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collection of said checks, and the court finds that 
the defendant had actual knowledge of the time 
each installment was paid for a period of nearly 
four years and had actual knowledge that since 
September 19386 none of the monthly installments 
were paid before the end of the month in which they 
became due, and that at the time of the death of 
the msured all imstallments had been paid upon 
said certificate; that the monthly rate of install- 
ment on said certificate was $11.70, and that when- 
ever monthly payment in excess of $11.70 was made, 
the amount of such excess was credited back to 
Bazil Fleming, Financial Secretary of Camp No. 7 
at Pocatello, Idaho to be applhed on Mr. Enric A. 
KXrussman’s local camp dues. 


vale 

The court finds that the defendant forwarded a 
form letter to the insured dated February 25, 1938 
(Exhibit F-1) enclosing refund check representing 
distribution of gains and savings on insured’s cer- 
tificate, and on February 25, 1939, forwarded form 
letter (exhibit E) to the imsured enclosing check 
(Exhibit F) stating amone other things that ‘ton 
account of economies effected in 1938 we are hap- 
pily in position to make another refund to each of 
our members of over two years standing’’: and on 
February 1, 1940 forwarded form letter (Exhibit 
C) with which was enclosed check for distribution 
of gains and savings (Exhibit 1D) in which letter 
it was stated among other things: 


56 Omaha W oodmen LifeIns. Soc. 


“Our board of directors has authorized the 
payment of a cash refund for the year 1939 
upon certificates in force for two or more years, 
and check for yours is herewith enclosed.”’ 


The court further finds that these refund checks 
were made to all [43] members who had been con- 
tinuously in membership for two vears or more and 
who were in good standing at the eud of the year 
for which the checks were issued. ‘The court tinds 
that such letters, together with the checks enclosed, 
recognized that the insured was in good standing, 
and that the aets and conduct of the defendant and 
course of dealing on the part of defendant led the 
insured to believe, and he did believe and under- 
stand as a reasonable man that prompt payment 
of the monthly installments would not be required 
but that they would be received and accepted after 
due, and that insured would be considered in good 
standing, and the court finds that the insured was 
not suspended. 
VY. 

The court finds that there is no evidence in the 
record that any notice or warning of any kind was 
ever given to the insured that his certificate was 
not in full force and eftect. 


VILE 
The court finds that Ernie A. Kiussman died on 
August 2, 1940 and that proof of death was re- 
ceived by the Company on August 8, 1940; that on 
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November 14, 1940 beneficiary’s claim for imsur- 
ance was rejected by letter from defendant to plain- 
tiff (Plaintiff’s Exhibit 10) with which lette1 a check 
or refund warrant payable to plaintiff in the sum 
of $153.25 was enclosed, which sum was to cover 
installments paid by insured from July 1939 to 
1940 inclusive, less $10.55 paid to insured in I*eb- 
ruary 1940 as gains and savings apportionable to 
the certificate sued upon in this action, and that 
such tender was rejected. Phe court finds that more 
than nine months thereafter defendant made a new 
tender to plaintiff in the sum of $294.80 to cover 
all monthly installments paid by imsured_ subse- 
quent to July 1, 1938, less the amount of distribu- 
tion of gains and savings paid on said certificate 
by checks in 1939 and 1940. This tender was re- 
jected. 
we 

The court finds that said certificate issued to 
Eric A. Krussman contained among other things, 
the following express provision: [44] 

“This certificate 1s issued and accepted sub- 
ject to all the conditions set forth herein and on 
the reverse side hereof, and the provisions of 
the Constitution, Laws and By-Laws of the 
Association. The Articles of [Incorporation and 
the Constitution, Laws and By-Laws of the 
Association, and all Amendments to each there- 
of which may be made hereafter; the Applica- 
tion for membership signed by the applicant 


08 


Omaha W oodmen Life Ins. Soc. 


aud approved by the Medical Director of this 
Association, and when a medical examination 
is made, the statements of the Appheant to the 
Medical Examiner as recorded by him and 
signed by the Applicant, and this Certificate 
shall constitute the agreement between the As- 
sociation and the Member, and copies of the 
same, certified by the Secretary of the Asso- 
ciation, shall be received in evidence as proof 
of the terms and conditions thereof. Any 
changes, additions or amendments to the Ar- 
ticles of Incorporation, or the Constitution, 
Laws and By-Laws of the Association made 
subsequent to the issuance of this Certificate, 
shall bind the member named herem and _ his 
beneficiaries, and shall govern and control the 
agreement in all respects the same as though 
such changes, additions or amendments were in 
full foree at the time of the application for 
membership and were written herein. If the 
payments required by the Constitution, Laws 
and By-Laws of the Association are not paid 
by the Member, this Certificate shall be null 
and void. Should this Certificate become void 
for any cause, acceptance of any payment from 
or for the Member, or other act by any Camp 
officer or member of the Association there- 
after, shall not operate as an estoppel or as a 
waiver of the terms of this contract.” 
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a. 
That the application referred to in said certifi- 
cate, among other things, provides: 

‘I hereby certify, agree and warrant that I 
am of sound bodily health and mind; that I am 
temperate in habits and have no injury or dis- 
ease that will tend to shorten my hfe. I hereby 
consent and agree that this application, con- 
sisting of two pages, to each of which I have 
attached inv signature, and all the provisions 
of the Constitution, Laws and By-Laws of the 
Association now in force or that may here- 
after be adopted, shall constitute the basis for 
and form a part of any Beneficiary Certificate 
that may be issued to me by the Sovereign 
Camp of the Pacific Woodmen Life Associa- 
tion, whether printed or referred to therein 
o1 not. 

**T hereby waive the attaching of copies 
thereof to said Certificate; and I further waive 
the provisions of all statutory laws and court 
decisions in relation thereto; and IJ further 
waive for myself and beneficiaries the privileges 
and benefits of any and all laws which are now 
in force or may hereafter be enacted in regard 
to disqualifying any physician or nurse from 
testifying concerning any mformation obtained 
by him or her in a professional capacity; and 
1 expressly authorize such physician or nurse 
to make such disclosure.”’ [45] 
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XI. 

The Court finds that Section 63 of the Constitu- 
tion; Laws and By-Laws of said defendant pro- 
vides: 

“Sec. 63 (a). In order to accumulate and 
maintain funds for the pavinent of benefits 
stipulated in Beneficiaries Certificates held by 
the Members of this Association, as aud when 
such benefits accrue, to maintam the reserves 
thereon and to provide for the payment of the 
expenses of the Association, every member of 
this Association shall pay to the Financial 
Secretary of his Camp one annual assessment 
in advance each year, or one monthly install- 
ment of assessment each month, as required by 
these Laws or by the provisions of his Bene- 
ficiary Certificate, which shall be credited to 
and known as the Sovereign Camp fund; and he 
shall also pay such Camp dues, as may be re- 
quired by the By-Laws of his Camp. 

‘““(b) If he fails to make such payment on 
or before the last day of the month he shall 
thereby become suspended, his Beneficiary Cer- 
tificate shall be void, the Contract between such 
person and the Association shall thereby com- 
pletely terminate, and all moneys paid on ac- 
count of such membership shall be retained by 
the Association as his hquidated proportionate 
part of the cost of doing business and the cost 
of the protection furnished on the life of said 
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Member from the delivery of his Certificate to 


“4% 499 


the date of his suspension. 


x 
The court finds that Section 65 of the Constitu- 
tion, Laws and By-Laws effective from September 
1, 1935 to September 1, 1937, (Exhibit No. 3) pro- 
vided as follows: 

‘“Any person who has become suspended be- 
cause of the non-payment of any imstallment 
of assessment, if in good health, may within 
three calendar months from the date of his 
suspension again become a member of the As- 
sociation by the payment of the current imstall- 
ment of assessment and all installments of as- 
sessments which should have been paid to main- 
tain him as a member. Whenever imstallments 
of assessments are paid by or for a person who 
has become suspended for the purpose of agaim 
making hin a member, such payment shall be 
held to warraut that he is at the time of making 
such payment in good health, and to warrant 
that he will remain in good health for thirty 
davs after such attempt to again becoma a meim- 
ber, and to contract that such mstallments when 
so paid after he has become suspended for non- 
payment of assessments shall be received and 
retained without waiving any of the provisions 
of this section or of these laws until such time 
as the Secretary of the Association shall have 
received actual, not constructive or imputed 
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knowledge that the person was not in fact in 
good health when he attempted to again become 
a member. Provided, that the receipt and the 
retention of payment of such installments of 
assessments in ease such person is not in good 
health shall not make such person a member or 
entitled him or his beneficiary or beneficiaries 
to any rights whatever.’* [46] 


That said Section 65 was amended to take effect 


as of September 1, 19387 and as thus amended pro- 
vided: 


“Any person who has become suspended for 
not making any annual payment or installment 
thereof may within three calendar months from 
the date of his suspension again become a mem- 
ber of the Society by the payment of the de- 
linquent installment o1 installments provided 
he is in good health at the time of such pay- 
ment and remains in good health for thirty days 
thereafter. 

‘*Whenever installments of pavments are 
paid by or tor a person who has become sus- 
pended for the purpose of again making hin a 
member, such payment shall be held to warrant 
that he is at the time of making such payment 
in good health, and to warrant that he will re- 
main in good health for thirty days after such 
attempt to again become a member, and to con- 
tract that such installments when so paid after 
he has become suspended for not making pay- 
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ments shall be received and retained without 
waiving any of the provisions of this Section 
or of these laws until such time as the Secre- 
tary of the Society shall have received actual, 
not constructive or imputed, knowledge that 
the person was not im fact in good health when 
he attempted to again become a member, Pro- 
vided, that the receipt and the retention of pay- 
ment of such installments im case such person 
is not in good health shall not make such per- 
son a member or entitle him or his beneficiary 
or beneficiaries to any rights whatever.” 


And that said Section 65 was again amended to 
take effect as of September 1, 1939, and as thus 
amended provided: 

“Any person who has become suspended by 
his failure to pay any monthly installment may, 
if living, within fifteen days from the date of 
his suspension again become a member of the 
Society by the payment of the delinquent im- 
stallment to the Iinancial Secretary of the 
Camp. After fifteen davs and within three 
months from the date of his suspension he may 
again become a member of the Society by the 
payment of the delinquent installments, pro- 
vided he is in good health at the time of such 
payment and remains in good health for thirty 
days thereafter. 

Whenever payments are made by a_ person 
who has been suspended for more than fifteen 
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days, for the purpose of again becoming a meni- 
ber, such payment shall be held to warrant that 
he is at the time of making such payment in 
good health, and to warrant that he will remain 
in good health for thirty days after such at- 
tempt to again become a member, and to con- 
tract that such installments when so paid after 
he has become suspended by not making pay- 
nents, as well as all subsequent payments by 
him made, shall be received and retained by the 
Society without waiving any of the provisions 
of this section, or of these laws, until such time 
as the Secretary of the Society shall have re- 
ceived actual, not constructive or imputed, 
knowledge that the suspended person was not 
in fact in good health when he attempted to 
again become a member, or did not remaim m 
good health for thirty days thereafter. Pro- 
vided, that the receipt and retention of such 
payments, in case such person is not in good 
health, or does not remain in good health for 
thirty days thereafter, shall not make such per- 
son again a member of the Society, nor entitle 
him ov [47] his beneficiary or beneficiaries to 


any rights whatever.” 


SANT. 
The court finds that Section 66 of the Constitu- 
tion, Laws and By-Laws of defendant provides: 
“Section 66 (a) The retention by the Asso- 
ciation of any installment or assessment paid 
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by or for any person after he has become sus- 
pended in order to again make him a member, 
shall not constitute a waiver of any of the pro- 
visions of this Constitution, Laws and By-Laws, 
or any estoppel upon the Association. 

“(b) Any attempt by a suspended person 
to again become a member shall not be effective 
for that purpose unless such person be in fact 
in good health at the time and continue in good 
health for thirty days thereafter, and the pay- 
ment of any unpaid installment or assessment 
shall be a warranty that such person is at the 
time in good health and that if the warranty is 
not true the Certificate shall be null and void.” 


ALY. 

The Court finds that Section 82 of the Constitu- 
tion, Laws and By-Laws of the defendant provides 
among other things: 

“Sec. 82 (a). No officer, emplovee or agent 
of the Sovereign Camp, or of any Camp, has 
the power, right or authority to waive any of 
the conditions upon which Beneficiary Certifi- 
cates are issued, or to change, vary or waive 
any of the provisions of this Constitution or 
these laws, nor shall any custom on the part 
of any Camp or any number of Camps,—with 
or without the knowledge of any officer of such 
Association—have the effect of so changing, 
modifying, waiving or foregomg such laws or 
requirements. Each and every Beneficiary Cer- 
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tificate is issued only upon the conditions stated 
in and subject to the Constitution and Laws, 
then i foree or thereafter enacted, nor shall 
the knowledge ov act of any officer or employee 
of this Association constitute a waiver of the 
provisions of these Laws by the Association or 
an estoppel of this Association.”’ 


KY. 

The Court finds that Section 107 (g) of the Con- 
stitution, Laws and By-Laws of the defendant, 
adopted June, 1939, which section is substantially 
the same as the provisions of Section 109 (g) of 
the 1935 Constitution, Laws and By-Laws, pro- 
vides : 

“Phe financial Secretary shall not by aets, 
representations or waivers, nor shall the Camp 
by vote or otherwise, or any of its officers, have 
any power or authority to waive any of the 
provisions of the Constitution, Laws and By- 
Laws of this Society nor to bind the Society 
by any such aets.”’ [48] 


XVI. 

The court finds that the above quoted provisions 
of the Constitution, Laws and By-Laws of the de- 
fendant (Exhibits 3, 4 and 5) were in full force 
and effect when the said certificate was written, with 
the exception of the amendments to Section 65, and 
became a part of said contract and remained such 


during the life thereof, and that the amendments 
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to Section 65 became effective September 1, 1937, 
and September 1, 1939 respectively. 


KV. 

‘That under the terms of the contract the said 
Eric A. Krussman agreed to pay the assessments 
and dues, and installments of $11.70 per month on 
or before the last dav of the month im which said 
installments became due and if the same were not so 
paid the certificate would automatically terminate 
and become void and the member suspended; but 
finds that the insured was not suspended nor was 
his certificate null and void, and finds that Eric A. 
Krussman failed to pay the June 19388 installment 
on or before the last of Jime, 1938. The court finds 
that on July 19, 1988 a check was drawn by the in- 
sured in favor of the defendant which was received 
by the defendant on July 21, 1938 and endorsed 
and accepted by it and the proceeds applied for the 
June 1938 installment; that the same was received 
and accepted by the defendant for the purpose of 
continuing 1 force the insurance certificate (Tx- 
hibit 2), and the court finds that it 1s not true that 
after June 1938 every or any of the payments made 
by mmsured and received by the defendant were 
made after the certificate terminated and became 
void and the member suspended. 


XVIII. 
Lhe court finds that on or about July 22, 1938 
the said Eric A. Krussman suffered a stroke from 
which he never fully recovered and that thereafter 
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he was in a condition of ill health until the date of 
his death, and that there was no concealment of 
[49] the illness of the said insured. That Bazil 
Ileming, the Financial Secretary, agent of the de- 
fendant, had actual knowledge of IXvussman’s con- 
dition from about the time of his stroke in July 
1938 until the date of insured’s death. That Section 
105 (a) and (b) of the 1935 and 1937 Constitution, 
laws and by-laws (ltxhibits 3 and 4) and Section 
103 (a) and (b) of the 1939 Constitution, Laws 
and By-Laws (Hxhibit 5) contain the same provi- 
sions; and that Section 11 of the 1935 and 1937 
Constitution Laws and By-Laws, contains the same 
provisons as Section 109 of the 1935S Constitution, 
Laws and By-Laws and that said provisions were in 
effect from the time the certificate was issued to 
Mr. Ixrussman up to the date of his death, said 
sections reading as follows: 

“See. 103 (a) The President and Secretary 
of the Society shall appoimt and may remove 
at wil] a Financial Secretary for each Camp, 
who shall be paid at least the same compensa- 
tion per member per month by the Camp as has 
heretofore been paid to the Clerk by the local 
Canip. 

“(b) Dhe Financial Secretary shall dave 
charge of all accounts of the members and at- 
tend to the correspondence concerning the 
standing of the members; shall receive and re- 
ceipt for the Camp dues and the Sovereign 
Camp fund payments and monthly installments 
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thereof, and shall monthly pay the Camp dues 
so collected to the Banker, taking a receipt 
therefor. He shall make all reports and mail 
or deliver all notices required. He shall remit 
all funds due and belonging to the Society to 
the Secretary of the Society at the headquarters 
of the Society as provided for in Section 109.”’ 
“See. 109. On or before the fifth day of 
every month the Financial Secretary of each 
Caimp shall remit all the Sovereign Camp funds 
in his hands and all other finds due the So- 
clety to the Seeretary of the Socety. Such 
amounts shall be remitted mm money order, cer- 
tified check, bank cashier’s check, ov bank draft 
with exchange, payable to the order of the 
Treasurer. Accompanying such remittances, the 
Financial Seeretary shall also forward such 
detailed statement of the standing of the mem- 
bers in the Camp as shall be required for the 
information of the Secretary of the Society, 
upon blanks fwanished for that purpose.”’ 


That the said Bazil Fleming was the agent of the 
defendant and acquired knowledge of Kyussman’s 
condition while he was acting within the scope of 
his powers and duties, and it is presumed that he 
performed his duty as required by the above quoted 
sections, and that such knowledge was communi- 
cated to the defen- [50] dant, and if not, would be 
imputed to the defendant. 
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XIX. 

That during the whole of the time that Kruss- 
man was in ill health and from the time of the 1s- 
suance of his certificate of insurance the defendant 
treated him as a member in good standing and that 
none of said payments were made for the purpose 
of reinstatement, and that defendant waived prompt 
payment of monthly installments, and that none of 
said payments made to the defendant and retained 
by it was a guarantee, representation or warranty 
that the said insured was in fact in good health or 
that he would remain in good health for any period 
of time. 

XX. 

That defendant, in accepting the payments after 
the end of the month in whieh they hecame due as 
above set out, did not act upon any guarantee, rep- 
resentation or warranty that the said Krussman 
was in good health, and there was no false or un- 
true warranty, and finds that knowledge had been 
imputed to the defendant prior to the death of 
Krussman that said Krussman was not in good 
health, and finds that retention of payments made 
after default as herein set out and the fact that 
the msured had been mformed by the defendant 
during the yvears 1938, 1939 and 1940 as above set 
out, that he was in good standing, and the defend- 
ant’s course of dealing constituted a waiver of the 
right of the defendant to insist upon prompt pay- 
ment as in the contract provided and of the right 
to forfeit or terminate said contract, and could and 
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did constitute an estoppel on the part of defendant 
to resist payment under the certificate, and finds 
that said certificate was not void of or no foree or 
effect after the 22nd day of July 1938 or at any 
time, but finds that the same was in full force and 
effect during said time and at the date of the death 


of the said Eric A. Krussman. [51] 


KX, 

The court finds that knowledge on the part of 
the Financial Secretary, Bazil Fleming, of the 
health of Eric A. Krussman during any of the time 
when payments were not made within the month 
in which they became due, was material, and finds 
that the receipt of the checks by the defendant cor- 
poration and the application of the same to overdue 
monthly installments, and the course of defendant’s 
dealing with the insured, could and did constitute 
a waiver of the provisions of said contract, and 
could and did constitute an estoppel of defendant 
in resisting payment herein, and that the tender 
made by the said defendant as set out in Paragraph 
VIIT of these findings was not made upon the er- 
roneous assumption that Eric A. Krussman was in 
good health. 


XXII. 

The ever since the delivery of the request to the 
said Financial Secretary (Plaintiff’s Exhibit 15) 
set out in Paragraph III of these findings, which 
request was delivered more than 24 hours prior 
to the insured’s death, the plaintiff was and now 
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is the beneficiary under said certificate as trustee 
of an express trust, and that this action is brought 
by the plaintiff as such trustee, and that ever since 
the death of said insured there has been and still 
is in the treasury of said defendant a sufficient sum 
to pay the plaintiff’s claim and all just claims 
against the defendant. And the court finds that 
on the 8th day of August, 1940, more than 90 days 
before the commencement of this action, the plain- 
tiff furnished the defendant proof of death and 
performed all the conditions of said certificate and 
of the Constitution and Laws and By-Laws of the 
defendant, required to be performed on his part, 
and that the defendant has refused to pay the 
amount due the plaintiff under said certificate, or 
any pait thereof, and that no part due under said 
certificate has been paid and that, the sum of $5,000 
is now due thereon from the defendant to the plain- 
tiff together with interest thereon at the [52] rate 
of 6% per annum from the 8th day of August, 
1940, and costs of this action. 


CONCLUSIONS OF LAW 


From the foregoing Findings of Fact, the court 
duly finds and concludes as a matter of law: 

1. That the complaint in this action states facts 
sufficient to constitute a cause of action against the 
defendant. 

2. That the delivery of the request (Hxhibit 19) 
to Bazil Fleming, Financial Secretary, was a com- 
plianee with the Constitution, Laws and By-Laws 
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of the defendant for change of beneficiary from 
Marian Alice Krussman to the plaintiff Harry E. 
Krussman, (sometimes known as H. E. Krussman) 
and that the plaintiff herein is the real party in 
interest and that this action has been brought by 
the real party in interest. 

3. That all overdue monthly payments of install- 
ments made by the msured to the defendant were 
made for the purpose of continuing the certificate m 
full force and effect, and none of the same were made 
and none of the same were made by the insured 
for the purpose of reinstatement. That the defen- 
dant at, all times treated the insured as a member 
in good standing. That the acts and conduct of the 
defendant and its course of dealing with the in- 
sured, including the forwarding of letters enclosing 
refund checks for gains and savings apportionable 
to his certificate and informing him that he was a 
member in good standing, led the insured to believe 
and he did believe and understand as a reasonable 
man that prompt payment of installments would 
not be required but that they would be received, 
and accepted after they were due, and that insured 
would be considered in good standing and that he 
could make monthly payments of installments after 
the time specified in the contract of msuranee, and 
avoid forfeiture or suspension, and that by [53] 
said acts, conduct and custom, the defendant waived 
prompt payment and strict performance of the 
provisions of its certificate and its constitution laws 
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and by-laws, and the said defendant is now estopped 
from invoking the forfeiture of said contract for 
failure to make prompt payment. 

4. That Section 40-2331 I. C. A., providing that 
the constitution and laws of a society (such as the 
defendant) may provide that no subordinate body 
or any of its subordinate officers and members shall 
have power or authority to waive any of the pro- 
visions of the laws and constitution of the society, 
does not prevent the society itself from waiving 
the provisions of its constitution and laws, nor does 
said section authorize or empower the society to 
change the rules of agency. 

.. Phat Baal Mletime vais the, a@ent of “ihe 
defendant and it is presumed that he performed 
his duties and communicated to the defendant his 
knowledge of Kiussman’s ill health which he as 
agent acquired within the scope of his powers and 
duties, and that if he failed to advise his primeipal 
of such illness, the knowledge of such illness on the 
part of the financial secretary which he acquired 
while acting as agent of the defendant would be 
imputed to the defendant. 

6. That the defendant has power and authority 
to waive the provisions of its constitution, laws and 
by-laws. 

7. That the said certificate of insurance was not 
forfeited and that, insured was a member in good 
standing of the defendant company at the time of 
his death. 

8. That the plaintiff is entitled to judgment 
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against the defendant, for the sum of $5,000 to- 
gether with interest thereon from the 8th day of 
August, 1940, at the rate of 6% per annum, and 
costs. Let judgment be entered accordingly. 


Dated this 23rd day of December, 1941. 
CHARLES C. CAVANAH, 
United States District Judge. 
[54] 
Service is hereby accepted and acknowledged of 
the proposed Findings of Iact and Conclusions of 
Law and judgment by receipt of the foregoing 
copies thereof this 11th day of December, 1941. 
A. L. MERRILL, 
R. D. MERRILL, 
RAINEY T. WELLS, 
Attorneys for Defendant. 


[Endorsed]: Filed Dee. 23, 1941. [55] 


In the District Court of the United States, for the 
District of Idaho, Eastern Division. 


HARRY E. KRUSSMAN, as Trustee of an 
Express ‘Trust, PYaantitt, 
VS. 


OMAHA WOODMEN LIFE INSURANCE 
SOCIETY, a corporation, Defendant. 
JUDGMENT 


This cause came on to be heard on October 22, 
1941, at Pocatello, Idaho, before the Court without 
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the intervention of a jury. As the conclusion of the 
trial and presentation of oral argument the Court 
reserved decision and took the case under advise- 
ment. Subsequent thereto briefs were filed on be- 
half of the respective parties, and the Court having 
made its Findings of Fact and Conclusions of Law, 
It Is Ordered, Adjudged and Decreed That the 
plaintiff, Harry E. Krussman, as Trustee of an 
Express Trust, do have and recover judgment 
against the defendant, Omaha Woodmen Life In- 
surance Society, a corporation, in the sum of 
$5,000.00, together with interest thereon at the rate 
of six per cent per annum from the 8th day of 
August, 1941, until paid, and plaintiffs costs taxed 
at $29.60. 
Signed and entered this 23rd day of December, 
1941. 
CHARLES C. CAVANAH, 
United States District Judge. 


[Endorsed]: Filed December 23, 1941. [56] 


[Title of District Court and Cause. ] 


OBJECTIONS TO FINDINGS, CONCLUSIONS 
OF LAW, AND JUDGMENT, AND MOTION 
TO STRIKE, AMEND AND SUBSTITUTE. 


Comes now the defendant and objects generally 
and specifically to the Findings of Fact and the 
Conclusions of Law drawn therefrom, and moves 
the Court to amend said Findings, make additional 
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Findings, and different Conclusions, and enter judg- 
ment in favor of the defendant. 

Without waiving any right, whatsoever that may 
be possessed by the defendant in respect to chal- 
lenging any Finding or Conclusion, but expressly 
reserving to itself all rights under the Rules of 
Civil Procedure and under the law, the defendant 
submits the following specific objections and mo- 
tions, to-wit: 

d. 

Defendant moves to strike from Finding No. 1 
the following: ‘‘That the defendant qualified to do 
business in the State of Idaho as a foreign corpora- 
tion, doing business of insurimg the lives of its 
members’’ and to insert in lieu thereof the follow- 
ing: ‘“‘That the defendant qualified under the laws 
of the State of Idaho as a fraternal benefit society 
and insured the lives of some of its members as part 
of its fraternal functions.”’ 


halt. 

The defendant objects to and moves to strike from 
Finding [57] No. II the recitation that Eric A. 
Krussman ‘‘remained such member in good stand- 
ing and entitled to all of the privileges and benefits 
appurtenant to said membership until his death, 
which occurred on August 2, 1940,’* and also that 
recitation touching the benefit certificate, as follows: 
‘‘which said certificate of insurance was in full 
foree and effect at the time of his death,’’ upon the 
eround and for the reason that in each instance 
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said Finding is not supported by any competent 
evidence, but on the contrary the undisputed evi- 
dence is that the said Eric A. Krussman was 
suspended from membership for failure to pay dur- 
ing the month of June, 1938, the installment which 
became due that month and his certificate became 
void and was never thereafter reinstated. 


LTE. 

The defendant objects to Finding No. IV upon 
the ground that it 1s not a Finding of an ultimate 
fact and is not in accordance with the provisions 
of the Constitution, Laws and By-Laws of the de- 
fendant, and is contrary to the evidence introduced, 
more particularly in that the said Eric A. Kruss- 
man became suspended as a member of the Society 
of the defendant by reason of failure to pay, and 
his Certificate thereupon became void and was never 
thereafter reinstated. 


leg 

Defendant objects to and moves to strike the last 
full sentence of Finding No. V, beginning with the 
words ‘‘That Basil Fleming, the financial secretary 
of the defendant, was in the habit of calling at the 
residence of the insured for collection of checks,”’ 
and ending with said paragraph, upon the ground 
that the matters therein recited are immaterial 
under the issues in this case, and that such infor- 
mation, [58] if any, as Basil Fleming may have 
acquired was not imputed to the defendant, and 
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that the delinquent payments tendered were neces- 
sarily accepted under the terms of the contract and 
not otherwise. 

V. 

The defendant objects to and moves to strike all 
of Findine No. VI, which deals with certain form 
letters dated February 25, 1939, and February 1, 
1940, and the various conclusions attempted to be 
drawn therefrom upon the ground and for the rea- 
son that the matters stated in said Findings are 
immaterial for any purpose and do not constitute 
any reason for Judgment in favor of the plaintiff, 
particularly because there is no evidence showing 
or tending to show that the officer of the company 
who signed and forwarded said letters, or any other 
officer of the defendant having authority to bind 
said defendant, knew said certificate was void or 
had any knowledge of any kind or character at the 
time of sending said letters and refunds, that said 
Eric A. Krussman was not in good health or that 
he had not been and could not have been reinstated 
by reason of ill health. 


VI. 

The defendant objects to and moves to strike 
from said Findings all of Paragraph Numbered 
VIT. reading as follows: 

‘The Court finds that there is no evidence 
m the record that anv notice or warning of 
any kind was ever given to the insured that his 
Certificate was not in full force and effect.’’ 
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for the reason that, the same is not within the issues 
of said cause and is immaterial for any purpose and, 
if true, would not constitute any reason for judg- 
ment in favor of the plaintiff, more particulatiyv 
because the contract with the member [59] did not 
require notice of suspension but pursuant to Sec- 
tion 63 of the Constitution, Laws and By-Laws, 
suspension is automatic and self-operative and the 
member is charged with knowledge of such pro- 
Visions. 
VIL. 
Defendant objects to and moves to strike from 

Finding No. XVII the following: 

‘but finds that the insured was not suspended, 

nor was his certificate null and void,”’ 


and also that portion of said Finding reading as 

follows: 
‘Cand the proceeds apphed for the June, 1938 
installment; that the same was received and 
accepted by the defendant for the purpose of 
continuing in force the insurance certificate 
(Exhibit 2), and the Court finds that it is not 
true that after June, 1938, every or any of the 
payments made by the insured and received hy 
the defendant were made after the Certificate 
terminated and became void, and the member 
suspended, ”’ 


for the reason that said matters so sought to be 
stricken are not supported by the evidence nor in 
harmony therewith. In this respect defendant moves 
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said Finding be amended by substituting in lieu 
of the last quoted provisions, the following: 
‘‘and the proceeds were retained by defendant 
pursuant to the terms of said contract for the 
purpose of again making the said Eric A. 
Krussman a member, if he was at said time 
in good health and remained in good health 
for a period of 30 days thereafter, and each 
and every payment made by the insured after 
June, 1938, was made for the purpose of rein- 
statement and accepted and retained by the de- 
fendant pursuant to Sections 63 (b), 65 and 66 
(a) and (b) of the Constitution, Laws and 
By-Laws.”’ 
VITI. 
The defendant, objects to and moves to strike 
from Finding No. XVIII the following: [60] 
“That Basil Fleming, the Financial Secre- 
tary, agent of the defendant, had actual know- 
ledge of Krussman’s condition from about the 
date of imstfred’s death * * * That the said 
Basil Fleming was the agent of the defendant 
and acquired knowledge of Krussman’s condi- 
tion while he was acting withm the scope of 
his powers and duties, and it is presumed that 
he performed his duty as required by the above 
quoted sections, and that such knowledge was 
communicated to the defendant, and if not, 
would be imputed to the defendant,”’ 


upon the ground and for the reason that said state- 
ments are contrary to the terms and conditions of 
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the contract, and particularly Sections 65, 66, 82 
(a) and 109 (g), of the Constitution, Laws and 
By-Laws, and upon the further ground that said 
purported Finding is against the law. 

Defendant further objects to and moves to strike 
from said Finding No. XVIII that portion thereof 
beginning with the words ‘‘That Section 105 (a) 
and (b),’’ and ending with the quotation from Sec- 
tion 109 of the Constitution, Laws and By-Laws 
with the words ‘‘upon blanks furnished for that 
purpose,’’ for the reason that the same is wholly 
immaterial and surplusage. 


TX. 

Defendant objects to and moves to strike all of 
Finding No. XIX upon the ground and for the 
reason that the same is not supported bv the evi- 
dence, but is contrary thereto and to the provisions 
of the contract, more particularly in that the pay- 
ment. of delinquent installments and their acceptance 
by the defendant was for purposes of reinstatement 
as provided in sections of the Constitution, Laws 
and By-Laws numbered 65, 66 (a) and (b) and 
such acceptance did not and could not have con- 
stituted a waiver of any rights under the contract, 
but the payment thereof did constitute a warranty 
of good health. [61] 


X. 
Defendant objects to and moves to strike Find- 
me No. XX upon the ground and for the reason 
that, the same is not supported by the evidence, 
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but is contrary thereto and is against the law and 
fails to recognize the provisions of the contract 
respecting the warranty of good health and the 
necessity on the part of the defendant to accept 
tendered payments by one in default, which pay- 
ments come with the warranty of good health which 
warranty in this case was false. 


XI. 

The defendant objects to and moves to strike all 
of Finding No. X XI upon the ground and for the 
reason that the same is not supported by the evi- 
dence, but 1s contrary thereto, and more particularly 
in that it is contrary to the provisions of the con- 
tract as expressed in Sections 65, 66, 82, 109 (2) 
of the Constitution, Laws and By-Laws. 


BOLE 

Defendant objects to and moves to strike from 
Finding No. XXII the following: ‘‘that the sum 
of $5,000 is now due thereon from the defendant 
to the plaintiff, together with interest thereon at 
the rate of 6% per annum from the 8th dav of 
August, 1940, and costs of this action,’’ upon the 
eround and for the reason that the same does not 
constitute a Finding of Fact and is an erroneous 
conclusion and is not supported by the evidence 
in said cause, but is contrary thereto. 


XIII. 
Defendant objects to and moves to strike the 
Conelusions of Law Numbered 1 to 8 inelusive, 
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upon the ground and for the reason that they are 
not supported by the evidence and the facts proved 
thereby, but are contrary thereto and against the 
law. Defendant further moves that, Conclusions of 
Law be made [62] and entered in conformance with 
the testimony adduced resolving the controversy in 
favor of the defendant and against the plaintiff. 


XIV. 
Defendant moves the court to make and enter 
the following additional Findings of Fact, to-wit: 
Defendant’s Requested Finding No. I. 

That the said Erie A. Krussman did not pay 
the installment due for the month of June, 
1938, during the month for which it became 
due and thereby became suspended as a mem- 
ber and the beneficiary certificate referred to 
herein became and was void and the contract 
between the defendant and Erie A. Krussman 
was terminated; that the payment tendered by 
check, dated July 19, 1938, for the said June 
installment was accepted by the defendant pur- 
suant to the Constitution, Laws and By-Laws 
of said society for the purpose of reinstate- 
ment under the conditions recited in said con- 
tract and the tender of said payment on 
behalf of the said Eric A. Krussman was a 
warrant that he, at the time thereof, was in 
good health and that he would remain in good 
health for thirty days after the attempt to be- 
come thus reinstated. That said warranty failed 
and the tender was rendered ineffective for 
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reinstatement because the said Eric A. Kruss- 
man did not remain in good health for a period 
of thirty days thereafter, but on the contrary, 
on the 22nd day of June, 1938, he suffered a 
paralytic stroke which rendered him helpless 
for a period of several months and he was 
never again in good health from the 22nd day 
of July, 1938, until the date of his death on 
August 2, 1940, and was at no time during 
said period of time in a condition of health 
that would have permitted him to have fulfilled 
any warranty of good health or permit the 
reinstatement of said certificate. That each 
month thereafter, up to and ineluding the date 
of his death, each installment tendered the de- 
fendant by or on behalf of Eric A. Krussman 
was a delinquent installment for the preceding 
month and that each installment was accepted 
by the company pursuant to the Constitution, 
Laws and By-Laws, and particularly Sections 
65 and 66, and that in each instance the war- 
ranty accompanying said tender was false, and 
the acceptance of said installments did not con- 
stitute a reinstatement, but said certificate re- 
mained void and of no force or effect and the 
said Eric A. Krussman was during all of said 
time suspended, and said certificate void and 
was void on the date of his death. [63] 


Defendant’s Requested Finding No. IT. 
That there was no requirement on the part 
of the defendant to give Notice of Suspension 
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to Erie A. Kvussman, but that the suspension 
was automatic and self-operative upon the fail- 
ure to pay the installment for the month within 
whieh it became due; that ‘the said Hic A. 
Kivussman was charged with knowledge of all 
of the terms and conditions of said contract, 
including the Constitution, Laws and By-Laws 
and knew or should have known that no notice 
of suspension was required, but that he was 
suspended and his certificate terminated by rea- 
son of his failure to make said payments dur- 
ing the month for which the same became due. 


Defendant’s Requested Finding No. ITI. 

That from the date the said Erie A. Kruss- 
man became ill until after his death, neither 
the secretary nor any officer of the defendant 
had anv knowledge whatever that the said Eric 
A. Kiussman was not in good health, but on 
the contrary assumed and had a right to assume 
that he was in good health and all delinquent 
installments were tendered and received pur- 
suant to the terms of the contract and not other- 
wise, and the Secretary and all other officers of 
said defendant relied and had a right to rely 
upon the warranty of good health. 


Defendant’s Requested Finding No. IY. 

That under the Constitution, Laws and By- 
Laws the defendant was required to accept the 
tender of past due installments made by one 
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to whom a certificate had theretofore been 
issued, if made within ninety days from date of 
suspension, but that the acceptance and reten- 
tion of said delinquent installments did not con- 
stitute a waiver of the ght to insist that the 
member be in good health and remain in good 
health for a period of thirty days thereafter, 
and the acceptance and retention of said install- 
ments in this case did not constitute an estoppel 
or waiver of the defendant to rely upon the 
suspension of said member by the non-payment 
of said installments when the warranty made 
by the payment of said installment was false, 
and the member was not in good health. [64] 


Defendant’s Requested Finding No. V. 

That the Financial Secretary, Basil A. Flem- 
ing, did not and could not waive any of the 
provisions of the Constitution, Laws and By- 
Laws and anv information which he may have 
obtained touching the health of Ene A. Kruss- 
man, 1f anv, was not imputed to the defendant 
and did not and could not constitute a waiver 
of any of the provisions of said contract, nor 
prevent any certificate from becoming void for 
non-payment of current installments. 


Defendant’s Requested Finding No. VI. 

That the defendant did not at anv time, nor 
in anv manner, waive any of the provisions of 
its contract and was at all] times entitled to in- 


88 Omaha Woodmen Life Ins. Soc. 


sist upon punctual payment of all mstallments 
and entitled to rely upon the warranty of good 
health which the tender of a delinquent install- 
ment presented. 


Defendant's Requested Finding No. VII. 

That the defendant has tendered to the plain- 
tiff herein the total sum of $294.08, which said 
sum constitutes all of the delinquent install- 
ments paid to the defendant after the said Eric 
A, INrussman became suspended and im ill 
health; that said tender was refused bv the 
plaintiff and has been kept good by the defend- 
ant. 


The defendant further moves the Court that ap- 
propriate Conclusions of Law, based upon the fore- 
eoing proposed Findines, be duly made and entered 
herein, wherein it be coneluded that the Certificate 
originally issued to Erie A. Krussman became and 
was void on the date of his death, and the plaintiff 
is not entitled to recover a judgment against the 
defendant herein and that the defendant recover 
its eosts expended. [65] 

Defendant objects to judgment being entered 
against it and moves that judgment be rendered m 


vs. Harry E. Krussman 89 


its favor pursuant to said Findings and Conelu- 
sions. 


Dated December 20, 1941. 
A. L. MERRILL 
R. D. MERRILL 
Residing at: Pocatello, Idaho 
RAINEY T. WELLS 
(ALM) 
Residing at: Omaha, Nebraska 
Attomeys for Defendant 


The foregoing objections to the Findings and 
Conclusions of Law and Judgment are overruled. 
Exeeption allowed. 
Dee. 23rd, 1941. 
CHARLES C. CAVANAH 
District Judge 
Service of foregoing by receipt of copy ae- 
knowledged this 20th day of December, 1941. 
T. D. JONES 
RALPH H. JONES 
Residing at: Pocatello, Idaho 
Attorneys for Plaintiff 


[Endorsed]: Filed Dec. 22, 1941. [66] 


[Title of District Court and Cause. ] 
NOTICE OF APPHAL 


Notice is hereby given that the Omaha Woodmen 
Life Insurance Society, a corporation, the above 
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named defendant, does hereby appeal to the United 
States Circuit Court of Appeals for the Ninth Cir- 
euit from that certain final judgment, and the whole 
thereof, made and entered in the above entitled 
Court and Cause on the 23rd day of December, 1941, 
which said Judgment was in favor of plaintiff above 
named and against the defendant. 


Dated this 30th day of January, 1942. 

A. L. MERRILL 

R. D. MERRILL 
Attorneys for Defendant 
Residing at Pocatello, Idaho 

RAINEY T. WELLS 
Attorney for Defendant 
Residing at Omaha, Nebraska 


[Endorsed] Filed January 31, 1942. [67] 


[Title of District Court and Cause. ] 
COST BOND ON APPEAL 


Know All Men by These Presents: 

That we, Omaha Woodmen Life Insurance So- 
ciety, as Principal, and United States Fidelity and 
Guaranty Company, a corporation organized under 
the laws of the State of Marvland and authorized 
to transact the business of acting as sole surety 
upon bonds and undertakings in the State of Idaho. 
as Surety, are held and firmly bound to Harry EF. 
Kiussman. as Trustee of an Express Trust, the 
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plaintiff and appellee in the above cause, in the sum 
of Two Hundred Fifty ($250.00) Dollars, for which 
sum well and truly to be paid we bind ourselves 
and our and each of our Successors and Assigns, 
jomtly and severally, firmly by these presents. 

Sealed with our seals and dated this 30th day of 
January, 1942. 

Whereas, on the 23rd day of December, 1941, in 
the District Court of the United States for the Dis- 
trict of Idaho, Eastern Division, in a suit depend- 
ing in that Court wherein Harry E. Kiussman, as 
Trustee of an Express Trust, was plaintiff, and 
Omaha Woodmen Life Insurance Society, a cor- 
poration, was defendant, a judgment was rendered 
against said defendant in the sum of Five Thou- 
sand ($5,000.00) Dollars, with mterest and costs, 
and said defendant having’ filed in the office of the 
Clerk of said District Court a Notice of Appeal 
to the United States [68] Circuit Court of Appeals 
for the Ninth Cireuit: 

Now, the condition of this obligation is such, that 
if the said Omaha Woodmen Life Insurance So- 
ciety, a corporation, the appellant, shall prosecute 
said appeal and pay all costs if the appeal is dis- 
missed or the judgment affirmed, or such costs as 
the Appellate Couit may award if the Judgment 
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be modified, then the above obligation is void, other- 
wise to remain in full force and effect. 
OMAHA WOODMEN LIFE 
INSURANCE SOCIETY 
By A. L. MERRILL 
One of the Attorneys of 
Record 
Residing at Pocatello, Idaho, 
Principal 
(Seal) 
UNTITLED STAVES FIDELITY 
AND GUARANTY COMPANY 
By EK. P. CARR 
Its Attorney in Fact 
Surety 
T. PF. SERRE 
Resident Agent 


[Endorsed]: Filed Jan. 31, 1942. [69] 


[Title of District Court and Cause. ] 


PETITION FOR APPROVAL OF SUPER- 
SEDEAS AND STAY ON APPEAL 


Comes now the Omaha Woodmen Life Insur- 
ance Society, a corporation, the above named de- 
fendant and appellant, and represents as follows: 

That Judgement was entered in the above entitled 
Court and cause on the 231d day of December, 1941, 
in favor of Harry E. Krussman, as Trustee of an 
Express Trust, the above named plaintiff, and 
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against the Omaha Woodmen Life Insurance So- 
ciety, a corporation, defendant, for the sum of Five 
Thousand ($5,000.00) Dollars, with interest thereon 
at 6% per annum from the 8th day of August, 1941, 
and costs taxed at Twenty-nine and 60/100 ($29.60) 
Dollars; that said defendant has appealed from said 
Judgment to the United States Cireuit Court for 
the Ninth Cireuit, and desires the Court to fix the 
amount of a Supersedeas Bond, approve the form 
thereof, and also approve the United States Fidelity 
and Guaranty Company, a corporation, as Surety, 
and thereupon order a Stay of Proceedings accord- 
ing to law. 

Now, therefore, Petitioner pravs that the Court 
fix [70] the amount of said Supersedeas Bond, ap- 
prove the form of bond tendered herewith, and the 
Surety thereon and order a Stav according to law. 

Dated this 30th day of January, 1942. 

A. L. MERRILL 
R. D. MERRILL 
Attorneys for Defendant 
Residing at Pocatello, Idaho 
RAINEY T. WELLS 
Attorney for Defendant 
Residing at Omaha, Nebraska 


[Endorsed]: Filed Jan. 31, 1942. [71] 
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[Title of District Court and Cause. ] 


ORDER APPROVING BOND AND GRANTING 
STAY OF EXECUTION 


The defendant, Omaha Woodmen Life Insurance 
Society, a corporation, having this day filed its No- 
tice of Appeal from the Judgment rendered in the 
above entitled cause in favor of the plaintiff, Harry 
Ii. Kaussman as Trustee of an Express Trust, and 
against the defendant, Omaha Woodmen Life In- 
surance Society, a corporation, to the United States 
Ciremt Court of Appeals for the Ninth Cireuit, and 
having filed its petition for an Order fixing the 
amount of a Supersedeas Bond and approving the 
proposed Surety and the form of said bond and 
granting said Stay of Proceedings: 

Now, therefore, it 1s hereby ordered that the 
amount of said Supersedeas Bond be fixed in the 
sum of Six Thousand ($6,000.00) Dollars, and the 
Bond tendered by the said Omaha Woodmen Life 
Insurance Society, a corporation, in said sum with 
the United States Fidelity and Guaranty Company, 
a corporation, as Surety, be and the same is hereby 
in all respects approved, and that all proceedings 
herein for the collection of said judgment be and 
thev are hereby stayed according to law. 

Dated this 31st day of January, 1942. 

CHARLES C. CAVANAH 
District Judge 


[Endorsed]: Filed January 31, 1942. [72] 
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[Title of District Court and Cause. ] 
SUPERSEDEAS BOND 
Know All Men by These Presents: 


That we, Omaha Woodmen Life Insurance So- 
ciety, a corporation, as Principal, and United States 
Fidelity and Guaranty Company, a corporation or- 
ganized under the laws of the State of Maryland 
and authorized to transact the business of acting 
as sole surety upon bonds and undertakings in 
the State of Idaho as Surety, are held and firmly 
bound unto Harry E. Krussman, as Trustee of an 
Express Trust, the above named plaintiff and Ap- 
pellee, in the full and just sum of Six Thousand 
($6,000.00) Dollars cash, lawful money of the 
United States of America, to be paid to the said 
Harry i. Krussnian, as Pnstee of an Express 
Trust, his certain attorney, executors, administra- 
tors or assigns; to which payment, well and truly 
to be made, we bind ourselves, our successors and 
assigns, jointly and severally by these presents. 

Sealed with our seals and dated this 30th day of 
January, in the vear of our Lord Nineteen Hun- 
dred and Forty-two. 

Whereas, lately at a District Court of the United 
States for the District of Idaho, Eastern Division, 
in a suit depending in said Court, between Harry 
EF. Krussman as Trustee of an Express Trust, as 
plaintiff, and Omaha Woodmen Life Insurance So- 
ciety, a corporation, as defendant, a Judgment was 
rendered against the said defendant, which Judg- 
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ment was entered in said Court on the 23rd day 
of December, 1941, for the sum of Five Thousand 
[73] ($5,000.00) Dollars, with interest thereon at 
SIX percent (6°) per annum from August 8, 1941, 
and costs aggregating ‘T’wenty-nine and 60/100 
($29.60) Dollars, and said Omaha Woodmen Life 
Insurance Society, a corporation, having filed in 
said Court a Notice of Appeal to reverse said Judg- 
ment in the aforesaid suit, on Appeal to the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, at a session of said Circuit Court of Appeals 
to be holden at San Francisco, in the State of Cali- 
fornia: 

Now, the condition of the above obligation jis 
such, that if the said Omaha Woodmen Life Insur- 
ance Society shall prosecute said Appeal to effect, 
and satisfy the said Judgment in full, together with 
costs, interest and damages for delay, if for any 
reason the Appeal is dismissed, or if Judgment is 
affirmed, and to satisfy in full such modification of 
the Judgment and such costs, interest and damages 
as the Appellate Court may adjudge and award, if 
said Appellant fail to make its plea good, then the 
above obligation to be void: else to remain in full 
foree and virtue. 

OMAHA WOODMEN LIFE 
INSURANCE SOCIETY 
By A. L. MERRILL 
One of its Attorneys of Record 
Residing at Pocatello, Idaho 
Principal 
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UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
By E. P. CARA 
Its Attorney in Fact 
Surety 
(Seal) 
T. F. TERRELL 
Resident Agent 


The foregoing Bond is approved as to sufficiency, 
form and Surety, and is allowed as a Supersedeas 
this 3lst day of January, 1942. 

CHARLES C. CAVANAH 
District Judge [74] 


Power of Attorney 
No. 56099 
Know All Men By These Presents: 

That the United States Fidelity and Guaranty 
Company, a body corporate, duly meorporated un- 
der the laws of the State of Marvland, doth hereby 
constitute and appoint E. P. Carr of the City of 
Pocatello, County of Bannock, and State of Idaho, 
te be its true and lawdul attorney: in and for the 
County of Bannock in the State of Idaho, for the 
following purposes, to wit: 

‘Yo sign its name as surety to, and to execute, ac- 
knowledge, justify upon and deliver any and all 
stipulations, bonds and undertakings given or re- 
quired in any judicial action or proceeding brought 
or pending within the aforesaid County of the said 
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State, or in any judicial action or proceedings over 
which a United States Court shall exercise jurisdic- 
tion. 

It being the intention of this Power of Attorney 
to fully authorize and empower the said E. P. 
Cary to sign the name of said Company, and affix its 
corporate seal as surety to any or all of said stipu- 
lations, bonds and undertakings, and thereby to 
lawfully bind it as fully and to all intents and pur- 
poses as if done by the duly authorized officers of 
said Company with the seal of the said Company 
thereto affixed, and the said Company hereby rati- 
fies and confirms all and whatsoever the said KE. P. 
Carr may lawfully do in the premises by virtue 
of these presents. 

In witness whereof, the said United States Fidel- 
ity and Guaranty Company, pursuant to a resolu- 
tion of its Board of Directors, duly passed on the 
lith day of January, A. D. 1904, (a certified copy 
of which is hereto annexed), has caused these pres- 
ents to be sealed with its common and corporate 
seal, duly attested by its Vice-President and by its 
Assistant Secretary this 12th dav of February, A. D. 
1940. 

UNITED STATES FIDELITY 
AND GUARANTY COMPANY 
[Seal ] By M. BARRATT WALKER 
Vice-President. 
Jj, EK. GILPTENGs 
Assistant Secretary [75] 
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State of Maryland, 
City of Baltimore—ss. 

On this 12th day of February, A. D. 1940, before 
me appears M. Barratt Walker, Vice-President of 
the United States Fidelity and Guaranty Company, 
of Baltimore City, Maryland, with whom I am pe1- 
sonally acquainted, who, being by me duly sworn, 
says that he is the Vice-President of the United 
States Fidelity and Guaranty Company; that he 
knows the corporate seal of said corporation; that 
the seal affixed to the annexed instrument is such 
corporate seal; that it was affixed by order of the 
board of Directors of said Company; that he signed 
said instrument as Vice-President of said Com- 
pany by like authority. The said M. Barratt Walker 
further says that he is acquainted with J. KE. Git- 
tings and knows him to be the Assistant Secretary 
of the United States Fidelity and Guaranty Com- 
pany; that the signature of the said J. E. Gittings 
subscribed to said instrument, is the genume hand- 
writing of said J. E. Gittings, and was thereto sub- 
scribed by hke order of the Board of Directors. 

My Commission expires the first Monday in May, 
A. D. 1941. 

(Signed) DOROTHY 8. DREXEL 
Notary Publie 


[Seal] 
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Copy of Resolution 

That Whereas, it is often necessary in order to 
facilitate the business of the Company in States 
other than Maryland, and in the Territories and in 
Provinces of the Dominion of Canada and in the 
Colony of Newfoundland, to have stipulations, bonds 
and undertakings given or required in judicial ac- 
tions or proceedings, executed with the least delay 
and with proimptness. 

Now, Therefore, Be It Resolved, that the Presi- 
dent or one of the Vice-Presidents and the Secre- 
tary or one of the Assistant Secretaries be, and they 
are hereby authorized to appoint one or more per- 
sons residing in the States other than Maryland 
and in the Territomies of the United States and in 
the Provinces of the Dominion of Canada and in the 
Colony of Newfoundland, to sign the name of the 
Company as surety to and to execute, acknowledge, 
justify upon and deliver any and all stipulations, 
bonds and undertakings given or required in any 
judicial action or proceeding within any one of the 
said States or Territories, or Provinces of Canada, 
or Colony of Newfoundland, and that the said per- 
son [76] or persons so appointed are hereby autho- 
rized and empowered to sign the name of the Com- 
pany and to affix its corporate seal as surety to 
said stipulations, bonds and undertakings, and to 
sign their names thereto in attestation of same, 
and thereby to lawfully bind the Company to all in- 
tents and purposes, as if done by its duly authorized 
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officers, and the Company through us, its Board of 
Directors, hereby ratifies and confirms all and what- 
soever the said person or persons may lawfully do 
by virtue of the authority hereby vested in them. 

J, W. E. Moore, an Assistant Secretary of the 
United States Fidelity and Guaranty Company, do 
hereby certify that the foregoing is a full, true 
and correct copy of the original power of attorney 
. Garr of Pogatello, 


given by said Company to E. 
Idaho, authorizing and empowering him to sign 
bonds as therein set forth, which power of attorney 
has never been revoked and is still m full force and 
effect. 

And I do further certify that said power of 
attorney was given in pursuanee of a resolution 
adopted at a regular meeting of the Board of Direc- 
tors of said Company, duly called and held at the 
office of the Company in the City of Baltimore, on 
the 1ith day of January, 1904, at which meeting 
a quorum of the Board of Directors was present, 
and that the foregomg is a true and correct copy 
of said resolution, and the whole thereof as recorded 
in the minutes of said meeting. 

In testimony whereof, I have hereunto set my 
hand and the seal of the United States Fidelity 
and Guaranty Company this 4th day of November, 
1940. 

[Seal] W. O. MOORE 

Assistant Secretary 


[Endorsed]: Filed Jan. 31, 1942. [77] 
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[Title of District Court and Cause. ] 
REPORTER’S TRANSCRIPT 


This matter came on for hearing at Pocatello, 
Idaho, on October 23, 1941, before the Honorable 
Charles C. Cavanah, United States District Judge, 
sitting without a jury. 


Appearances. 
Messrs. Jones, Pomeroy & Jones, Pocatello, Idaho 
Attorneys for the plaintiff. 


Messrs. Merrill & MerrilJ, Pocatello, Idaho, Attor- 
neys for the Defendant. [78] 


October 23, 1941 
(Statement of case made by counsel) 


Mr. Jones: We have the deposition of V. J. 
Pakes and I will state that it was agreed by coun- 
sel that either party may read any portion of the 
deposition they wish. There was a stipulation en- 
tered into for the taking of the deposition. 

Mr. Merrill: We stipulated to take the deposi- 
tion. 

Mr. Jones: This is entitled, In the District Court 
of the United States, for the District of Idaho, 
Eastern Division. Harry E. Krussman, as Trustee 
of an express trust, plaintiff. vs. Omaha Woodmen 
Life Insurance Society A corporation Defendant. 
The deposition of V. J. Pakes, Assistant Secretary 
of the defendant of Omaha, Nebraska, was taken 
before me a Notary Public, in and for the County 
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of Douglas, State of Nebraska, on the 21st day of 
August 1941, at my office on the fourth floor, In- 
surance Building, Omaha, Nebraska, pursuant to 
the annexed stipulation on behalf of the plaintiff 
and defendant in the above entitled action pending 
in the above entitled Court. T. D. Jones, of Poea- 
tello Idaho, appeared as Attorney for the plain- 
tiff, and George Yeager, Assistant to the General 
Attorney for Defendant, of Omaha, Nebraska, ap- 
peared as attorney for the defendant. [80] 

The followmeg deposition was read, as follows: 
the questions read by Mr. T. D. Jones, answers by 
Mr. Ralph H. Jones. 


sere 


V. J. PAKES 


Being by me first duly sworn to tell the whole truth 
as hereinafter certified, testified as follows: 


Direct Examination 

Q. Mr. Pakes will vou state vour name, age, oc- 
cupation ? 

A. V. J. Pakes, 68; I am assistant secretary of 
the Omaha Woodmen Life Insurance Society ? 

Q. Mr. Pakes what are your duties as Assistant 
Secretary of the defendant society ? 

A. Corresponding, accounting officer and custo- 
dian of all records. 

Q. If you know, did Eric A. Krussman of Poea- 
tello, Idaho, make application for membership in 
the society ? A. He did. 
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(Deposition of V. J. Pakes.) 

Q. Do you have that appheation in your rec- 
ords of the society ? A. We have. 

Q. Mr. Pakes, I hand you what purports to be 
an application of Mr. Krussman, and ask if it is his 
application for membership, marked Exhibit 1. 


Mr. Jones: I wish to have this marked as 
exhibit ‘‘1’’ at this time. [81] 


a a 


PLAINTIFE’S EXHIBIT 1. 


“PACIFIC WOODMEN LIFE ASSOCIA- 
TION PHYSICIAN’S REPORT ON EX- 
AMINATION 

‘‘J. Name and residence of applicant: Eric A. 

Krussman, Pocatella’’ * * * 


APPLICATION FOR MEMBERSHIP IN 
PACIFIC WOODMEN LIFE ASSOCIA- 
TION 

aay ¥ ae ¥ 35 a ¥ 

I hereby certify, agree and warrant that I am 
of sound bodily health and mind; that I am 
temperate in habits and have no injury or dis- 
ease that will tend to shorten my life. I hereby 
consent and agree that this application, consist- 
ing of two pages, to each of which I have at- 
tached my signature, and all the provisions of 
the Constitution, Laws and By-Laws of the As- 
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(Deposition of V. J. Pakes.) 
sociation now in foree or that may hereafter 
be adopted, shall constitute the basis for and 
form a part of any Beneficiary Certificate that 
may be issued to me by the Sovereign Camp 
of the Pacific Woodmen Life Association, 
whether printed or referred to therein or not. 
J hereby waive the attaching of copies there- 
of to said Certificate; and I further waive the 
provisions of all statutory laws and court deci- 
sions in relation thereto; and I further waive 
for myself and beneficiaries the privileges and 
benefits of any and all laws which are now in 
force or may hereafter be enacted in regard to 
disquahfying any physician or nurse from tes- 
tifying concerning any information obtained by 
him or her in a professional capacity; and I 
expressly authorize such physician or nurse to 
make such disclosure. * * * 
(Signed) ERIC A. KRUSSMAN, 

Applicant 

Postoffice Address 

Pocatello, Idaho.’’ [213] 


A. Yes, it is his application for membership. 


Mr. Jones: At this point defendant’s exhibit 
marked number 1 was offered. We offer it at 
this time. 
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Mr. Merrill: If Mr. Jones is using the deposi- 
tion, and the exhibits they go in as exhibits for 
the plaintiff and not as defendant’s exhibits. 

Mr. Jones: Very well, we will offer the ex- 
hibit. 

The Court: Yes, the defendant is not putting 
on their case at this time. 

Mr. Merrill: Then it is understood that they 
are the plaintiff's exhibits. 

The Court: He offers them as his exhibit. 

Mr. Merrill: Well, let’s not have any misun- 
derstanding as to the exhibits. 

The Court: It is a part of their case. They 
may be admitted as their exhibit. Plaintiff’s 
exhibit. 


Q. Was there a benefit certificate issued to Mr. 
Krussman ? 

A. ‘There was a benefit certificate issued to Mr. 
Krussman. 

Q. Mr. Pakes, I hand you a benefit certificate 
marked exhibit ‘‘2’’ and ask if it is the certificate 
issued to Mr. Krussman ? 

A. Yes, it is the certificate issued to Eric A. 
Krussman [82] No. T E 1321001, for $5,000.00 un- 
der date of September 30, 1935. 

Q. You are familar with the signature of D. E. 
Bradshaw and John T. Yates, former Secretary of 
the Pacific Woodmen Life Association ? 

A. Iam. 
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Q. Are the signatures appearing on this certifi- 
eate the true signatures of Mr. D. W. Bradshaw 
and Mr. John T. Yates? 

A. They are the true signatures of Mr. Brad- 
shaw and Mr. Yates. 


Mr. Jones: We offer that certificate. It says 
in the deposition ‘‘ Defendant offers in evidence 
exhibit ‘‘2”" being the benefit certificate No. T’ 
1321001 issued to EricA. Krussman on Septem- 
ber 30, 1935. 

Mr. Merrill: I move that be stricken, the 
statement that the defendant offers the exhibit. 

The Court: It doesn’t make any difference 
how it is designated in the deposition, the 
plaintiff is offering its proof at this time, this 
is the plaintiff’s exhibit. 

Mr. Jones: Yes, we offer it as our exhibit. 

The Court: It will be treated as vour proof, 
and it doesn’t make any difference what the 
procedure was at the taking of the deposition. 
You are putting your proof in now. [83] 

Mr. Merrill: Just so we understand it. 

The Court: Plaintiff’s exhibit ‘‘2’’ is ad- 
mitted. 

[Printer’s Note]: Plaintiff’s Exhibit 2 is 
here omitted as it is set forth at pages 3 to 
9 of this printed transeript of record. 


Q. Mr. Pakes, I observe from this certificate 
that the name of the Society is designated Pacific 
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Woodmen Life Association. Has the name of the 
society been changed since that certificate was is- 
sued ? 

A. Yes, the name has been changed. I believe the 
date of change of name was September 1, 1937, and 
the new name is Omaha Woodmen Life Insurance 
Society. 

@. Has there been any change in the character 
of the Society along with the change of name? 

A. There was no change in the character of the 
society. 

@. Wiaull you please state what is the character 
of the society, what type of society is the defend- 
ant? 

A. The Omaha Woodmen Life Insurance So- 
ciety is a fraternal benefit society organized under 
the laws of Nebraska having a lodge system, ritu- 
alistic form of work, representative form of gov- 
ernment, and conducted solely for the mutual bene- 
fit of its members, and not for profit. 

Q. Does the Society have a constitution, laws 
and by-laws, and did it have such constitution, laws 
and by-laws at the time the certificate was issued 
to Mr. Krussman ? 

A. It has now, and did at the time of issuance 
of the certificate to Mr. Krussman. 

Q. I hand you what purports to be a true 
printed copy of [84] the constitution, laws and by- 
laws of 1935, which became effective September 1, 
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1935, marked Exhibit 3. Will you please state if 
that is such copy, and if it was in force at the tune 
the certificate referred to was issued ? 


Mr. Jones: We ask that this be marked as 
exhibit “‘3”’. 


Portions of Plaintiff’s Exhibit No. 3, Bemg 
Constitution, Laws and By-Laws of The 
Pacific Woodmen Life Association, July 
1935. 


Sec. 63 (a) In order to accumulate and 
maintain funds for the payment of the benefits 
stipulated in beneficiary certificates held by the 
members of this Association, as and when such 
benefits accrue, to maintain the reserves thereon 
and to provide for the payment of the expenses 
of the Association, every member of this As- 
sociation shall pay to the Financial Secretary 
of his Camp one annual assessment in advance 
each vear, or one monthly installment of assess- 
ment each month, as required bv these laws or 
by the provisions of his beneficiary certificate, 
which shall be credited to and known as the 
Sovereign Camp fund; and he shall also pay 
such Camp dues as may be required by the 
by-laws of his Camp. 

(b) If he fails to make any such payment 
on or before the last day of the month he shall 
thereby become suspended, his beneficiary cer- 
tificate shall be void, the contract between such 
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person and the Association shall thereby com- 
pletely terminate, and all moneys paid on ae- 
count of such membership shall be retained by 
the Association as his hqudiated proportionate 
part of the cost of doing business and the cost 
of the protection furnished on the life of said 
member from the delivery of his certificate to 
the date of his suspension; except as otherwise 
provided in his certificate or in Sections 77 
and 79. 

Sec. 65. Any person who has become 
suspended because of the non-payment of any 
installment of assessment, if in good health, 
may within three calendar months from the 
date of his suspension again become a member 
of the Association by the payment of the cur- 
rent installment of assessment and all install- 
ments of assessments which should have been 
paid to maintain him as a member. Whenever 
installments of assessments are paid by or for 
a person who has become suspended for the 
purpose of again making him a member, such 
pavment shall be held to warrant [215] that 
he is at the time of making such payment in 
good health, and to warrant that, he will remaim 
in good health for thirty days after such at- 
tempt to again become a member, and to con- 
tract that such installments when so paid after 
he has beeome suspended for non-payment 
of assessments shall be received and retained 
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without waiving any of the provisions of this 
section or of these laws until such time as the 
Secretary of the Association shall have received 
actual, not constructive or imputed, knowledge 
that the person was not in fact in good health 
when he attempted to again become a member. 
Provided, that the receipt and the retention of 
payment of such installments of assessments 
In case such person is not in good health shall 
not make such person a member or entitle him 
or his beneficiary or beneficiaries to any rights 
whatever. 

Sec. 66. (a) The retention by the Associa- 
tion of any installment of assessment paid by 
or for any person after he has become suspend- 
ed in order to again make him a member, shall 
not constitute a waiver of any of the provisions 
of this Constitution, Laws and By-Laws, or an 
estoppel upon the Association. 

(b) Any attempt by a suspended person to 
again become a member shall not be effective 
for that purpose unless such person be in fact 
in good health at the time and continue in good 
health for thirty days thereafter, and the pay- 
ment of any unpaid installment of assessment 
shall be a warranty that such person is at the 
time in good health and that if the warranty 
is not true the certificate shall be null and void. 

Sec. 82. (a) No officer, employee or agent 
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of the Sovereign Camp, or of any Camp, has 
the power, right or authority to waive any of 
the conditions upon which beneficiary certifi- 
cates are issued, or to change, vary or waive 
any of the provisions of this Constitution or 
these Laws, nor shall any custom on the part 
of any Camp or any number of Camps—with 
or without the knowledge of any officer of the 


Association 


have the effect of so changing, 
modifying, waiving or foregoing such laws or 
requirements. [216] Each and every beneficiary 
certificate is issued only upon the conditions 
stated in and subject to the Constitution and 
Laws, then in force or thereafter enacted, nor 
shall the knowledge or act of any officer or em- 
plovee of this Association constitute a waiver 
of the provisions of these laws by the Associa- 
tion or an estoppel of this Association. 

(b) The Constitution and Laws of the As- 
sociation now in force, or which may hereafter 
be enacted, the application and beneficiary cer- 
tificate of membership shall constitute the con- 
tract between this Association and the member. 

Sec. 105. (a) The President and Secretary 
of the Association shall appoint and may re- 
move at will a Financial Secretary for each 
Camp, who shall be paid at least the same com- 
pensation per member per month by the Camp 
as has heretofore been paid to the Clerk by the 
local Camp. 
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(b) The Financial Secretary shall have 
charge of all accounts of the members and at- 
tend to the correspondence concerning the 
standing of the members; shall receive and 
receipt for the Camp dues and the Sovereign 
Camp fund assessments and monthly install- 
ments thereof, and shall monthly pay the Camp 
dues so collected to the Banker, taking a re- 
ceipt therefor. He shall make all reports and 
mail or deliver all notices required. He shall 
remit all funds due and belonging to the 
Sovereign Camp to the Secretary of the Asso- 
ciation at the headquarters of the Association 
as provided for mu: Section 111, and shall give a 
good and sufficient bond in an indemnity asso- 
ciation or company for the faithful performance 
of his duties in such sum as the President shall 
direct, the premium for such bond to be paid 
by the Sovereign Camp. 

Sec. 109. (g) ‘The Financial Secretary shall 
not by acts, representations or waivers, nor shall 
the Camp by vote or otherwise, or any of its 
officers, have any power or authority to waive 
any of the provisions of the Constitution, Laws 
and [217] By-Laws of this Association nor to 
bind the Sovereign Camp by any such acts. 

sec. 111. On or before the fifth day of every 
month the Financial Secretary of each Camp 
shall remit all the Sovereign Camp funds in his 
hands and all other funds due the Sovereign 
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Camp to the Secretary of the Association. Such 
amounts shall be remitted in money order, cer- 
tified check, bank cashier’s check, or bank draft 
with exchange, payable to the order of the 
Treasurer. Accompanying such remittances, the 
Financial Secretary shall also forward such de- 
tailed statement of the standing of the members 
in the Camp as shall be required for the infor- 
mation of the Secretary of the Association, 
upon blanks furnished for that purpose. 


A. Yes, this is a copy of the constitution, laws 
and by-laws as amended and adopted at the session 
held in New York, July 1935, in effect September 
1, 1935. 

Q. Mr. Pakes, I hand you exhibit “4° and ask 
vou if that is a true copy of the Constitution, laws 
and by-laws of the society which became effective 
September 1, 1937? 


Mr. Jones: I ask that it be marked as ex- 
hibit 4. 
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Portions of PLAINTIFF’S EXHIBIT No. 4, 
Being Constitution, Laws and By-Laws of 
the Omaha Woodmen Life Insurance So- 
ciety, June, 1937. 


Sec. 63. (a) In order to accumulate and 
maintain funds for the pavment of the benefits 
stipulated in beneficiary certificates held by the 
members of this Society, as and when such ben- 
efits accrue, to maintain the reserves thereon 
and to provide for the payment of the expenses 
of the Society, every member of this Society 
shall make to the Financial Secretary of his 
Camp one annual payment in advance each 
year, or one monthly installment thereof, on or 
before the first day of each calendar month, as 
required by these laws or by the provisions of 
his beneficiary certificate, which shall be cred- 
ited to and known as the Sovereign Camp fund; 
and he shall also pay such Camp dues as may 
be required by the by-laws of his Camp. 

(b) If he fails to make any such payment 
on or before the last dav of the month he shall 
thereby become suspended, his beneficiary cer- 
tificate shall be void, the contract between such 
person and the Society shall thereby completely 
terminate, and all moneys paid on account of 
such membership shall be retained by the So- 
ciety as his liquidated proportionate part of the 
cost of doing business and the cost of the pro- 
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tection furnished on the life of said member 
from the delivery of his certificate to the date 
of his suspension; except as otherwise provided 
in his certificate or in Sections 77 and 79. 

Sec. 65. Any person who has become sus- 
pended for not making any annual payment or 
mstallment thereof may within three calendar 
months from the date of his suspension again 
become a member of the Society by the payment 
of the delinquent installment o1 installments, 
provided he is in good health at the time of such 
payment and remains in good health for thirty 
days thereafter. 

Whenever installments of payments are paid 
by or for a person who has become suspended 
for the purpose of again making [219] him a 
member, such payment shall be held to warrant 
that he is at the time of making such payment 
in good health, and to warrant that he will re- 
main in good health for thirty days after such 
attempt to again become a member, and to con- 
tract that such installments when so paid after 
he has become suspended for not making pay- 
ments shall be received and retained without 
waiving any of the provisions of this Section 
ov of these laws until such time as the Seere- 
tarv of the Society shall have received actual, 
not constructive or imputed, knowledge that 
the person was not in facet in good health when 
he attempted to again become a member. Pro- 
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vided, that the receipt and the retention of 
payment of such installments in case such per- 
son 1s not in good health shall not make such 
person a member or entitle him or his benefi- 
elary or beneficiaries to any rights whatever. 

Sec. 66. (a) The retention by the Society of 
any istallment paid by or for any person 
after he has become suspended in order to 
again make him a member, shall not constitute 
a waiver of any of the provisions of this Con- 
stitution, Laws and By-Laws or an estoppel 
upon the Society. 

(b) Any attempt by a suspended person to’ 
again become a imember shall not be effective 
for that purpose unless such person be in fact 
in good health at the time and continue in good 
health for thirty days thereafter, and the pay- 
ment of any unpaid installment shall be a wai- 
ranty that such person is at the time in good 
health and that if the warranty is not true the 
certificate shall be null and void. 

Sec. 82. (a) No officer, employee or agent 
of the Society or the Sovereign Camp, Head 
Camp or of any Camp, has the power, right or 
authority to waive any of the conditions upon 
which beneficiary certificates are issued, or to 
change, vary or waive any of the provisions of 
this Constitution or these Laws, nor shall any 
custom on the part of anv Camp or any num- 
ber of [220] Camps—with or without the 
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A. 


laws 


have 


knowledge of any officer of the Society 
the effect of so changing, modifying, waiving 
or foregoing such laws or requirements. Each 
and every beneficiary certificate is issued only 
upon the conditions stated in and subject to the 
Constitution and Laws, then in foree or there- 
after enacted, nor shall the knowledge or act of 
any officer or employee of this Society consti- 
tute a waiver of the provisions of these laws by 
the Society or an estoppel of this Society. 

(b) The Constitution and Laws of the So- 
ciety now in foree, or which may hereafter be 
enacted, the appheation and beneficiary certifi- 
cate of membership shall constitute the con- 
tract between this Society and the member. 

See. 109. (¢) The Finaneial Secretary shall 
not by acts, representations or waivers, nor 
shall the Camp by vote or otherwise, or any of 
its officers, have any power or authority to 
waive any of the provisions of the Constitu- 
tion, Laws and By-Laws of this Society nor to 
bind the Society by any such act. [221] 


Exhibit 4+ is the constitution, laws and by- 
of the Omaha Woodmen Life Insurance So- 


ciety as amended at the session at Los Angeles, 
California, June, 1937, and in effect September 1, 
WAS Te 
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Q. ‘lo what date did those by-laws remain in 
force without amendment ?. 

A. Exhibit 4 remained in effeet until September 
de 1939. 

Q. Were the Constitution, laws and by-laws 
again amended im 1939 ? 

A. Yes, they were amended m 1939. 

©. 1 bend you ae pantphlet maaked Machibit 5, 
and ask vou if that was the constitution, laws and 
by-laws as amended in 1939 [85] and also how long 
it remained in effect ? 


Mr. Jones: J ask that be marked as exhibit 
ay 


Portions of Plaintiff’s Exhibit No. 5, Being 
Constitution, Laws and By-Laws of the 
Omaha Woodmen Life Insurance Society, 
June, 1939. 


Sec. 63. (a) In order to accumulate and 
maintain funds for the payment of the benefits 
stipulated in beneficiary certificates held bv the 
membeis of this Society, as and when such 
benefits accrue, to maintain the reserves thereon 
and to provide for the payment of the expenses 
of the Society, every member of this Society 
shall make to the Financial Secretary of his 
Camp one annual payment in advance each 
year, or one monthly mstallment thereof, on 
or before the first day of each calendar month, 
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as required by these laws or by the provisions 
of his beneficiary certificate, which shall be 
credited to and known as the Sovereign Camp 
fund; and he shall also pay such Camp dues as 
may be required by the by-laws of his Camp. 

(b) If he fails to make any such payment on 
or before the last day of the month it shall 
thereby become delinquent, he shall thereby 
become suspended. lis beneficiary certifieate 
shall be void, the contract between such person 
and the Society shall thereby completely termi- 
nate, and all moneys paid on account of such 
membership shall be retained by the Society as 
his hquidated proportionate part of the cost of 
doing business and the cost. of the protection 
furnished on the life of said member from the 
deliverv of his certificate to the date of his 
suspension; except as otherwise provided in his 
certificate or in Sections 77 and 79. 

See. 65. Any person who has’ become 
suspended by his failure to pay any monthly 
installment may, if living, within fifteen days 
from the date of his suspension again become 
a member of the Society by the payment of the 
delinquent installment to the Financial Secre- 
tary of the Camp. After fifteen days and within 
three months from the date of his suspension 
he may again become a member of the Society 
by the payment of the delinquent installments, 
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provided he is in good health at the time of 
such payment [222] and remains in good health 
for thirty days thereafter. 

Whenever payments are made by a person 
who has been suspended for more than fifteen 
days, for the purpose of again becoming a mem- 
ber, such payment shall be held to warrant that, 
he is at the time of making such payment in 
good health, and to warrant that he will remain 
in good health for thirty days after such at- 
tempt to again become a member, and to con- 
tract that such installments when so paid after 
he has become suspended by not making pay- 
ments, as well as all subsequent payments by 
him made, shall be received and retained by the 
Society without waiving any of the provisions 
of this section, or of these laws, until such time 
as the Secretary of the Society shall have re- 
ceived actual, not constructive or imputed, 
knowledge that the suspended person was not 
in fact in good health when he attempted to 
again become a member, or did not remain in 
good health for thirty days thereafter. Pro- 
vided, that the receipt and retention of such 
payments, in case such person is not in good 
health, or does not remain in good health for 
thirty days thereafter, shall not make such per- 
son again a member of the Society, nor entitle 
him or his beneficiary or beneficiaries to any 
rights watever. 
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Sec. 66. (a) The acceptance and retention 
by the Society of any payments made after such 
attempt to again become a member shall not 
constitute a waiver of any of the provisions of 
this Constitution, Laws and By-Laws, nor 
operate as an estoppel against the Society, until 
such time as the Secretary of the Society shall 
have received actual, not constructive or im- 
puted, knowledge that the suspended person 
was not in facet in good health when he attefnpt- 
ed to again become a member, or that he did 
not remain in good health for thirty days after 
the payment of the delinquent installments in 
an attempt to again become a member. 

(b) Any attempt by a person suspended for 
more than fifteen days to again become a mem- 
ber shall not be effective for [223] that pur- 
pose unless such person be in fact in good health 
at the time and continue in good health for 
thirty days thereafter, and the payment of any 
such unpaid installment shall be a warranty that 
such person is at the time in good health and 
that if the warranty is not true the certificate 
shall be null and void. 

Sec. 72. (a) Should a member desire to 
change the beneficiary or beneficiaries named in 
his certificate, he may do so by filing with the 
Secretary of the Society his written request, 
properly witnessed, giving the name or names 
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of such new beneficiary or beneficiaries; or by 
delivering the same to the Financial Secretary 
of a Camp for transmission to the Secretary of 
the Society. The Seeretary of the Society shall 
endorse the name or names of the new benefi- 
clary or beneficiaries upon the certificate of the 
member; or he may issue a new certificate to 
him, subject to the same conditions as the one 
surrendered, containing the name or names of 
the newly designated beneficiary or beneficiaries. 
He shall keep a record of sueh change in his 
office. In case of the death of such member 
after the execution and delivery of the request 
for change to the Secretary of the Society or to 
the Financial Secretary of a Camp and before 
the change is executed by the Secretary of the 
Society, then and in that event the amount pay- 
able upon such certificate shall be paid to such 
newly designated beneficiary or beneficiaries ac- 
cording to the terms of such member's request. 

(b) No ehange of beneficiary shall be al- 
lowed or be binding on this Society or any 
beneficiary which is not requested in writing 
as herein provided more than twenty-four hours 
before the death of said member. 

Sec. 82. (a) No officer, emplovee or agent 
of the Society or the Sovereign Camp, Head 
Camp or of any Camp, has the power, right 
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or authority to waive any of the conditions 
upon which beneficiary certificates are issued, 
or to change, vaiy or waive any of the provi- 
sions of this Constitution or these Laws, nor 
[224] shall any custom or course of dealing on 
the part of any Financial Secretary or of any 
Camp or any number of Camps—with or with- 
out the knowledge of any officer of the Society 
—have the effect of so changing, modifying, 
waiving or foregoing such laws or require- 
ments. Each and every beneficiary certificate is 
issued only upon the conditions stated m and 
subject to the Constitution and Laws, then im 
foree or thereafter enacted, nor shall the 
knowledge or act of any officer or employee of 
this Society constitute a waiver of the provi- 
sions of these laws by the Society or an estoppel 
of this Society. 

(b) The Articles of Incorporation, the Con- 
stitution, Laws and By-Laws of the Society, 
the application and medical examination, or 
declaration of insurability, if accepted in heu of 
medical examination, signed by the apphieant, 
and all amendments to each thereof, the benefit 
certificate, and any riders attached thereto or 
endorsements made thereon by the President 
or Secretary of the Society shall constitute the 
contract between the Society and the member. 
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see. 107. (a) It shall be the duty of the 
Financial Secretary to have charge of the rec- 
ords of the Camp, attend to the correspondence, 
issue all warrants paying out Camp funds, and 
all miscellaneous matters pertaining to its wel- 
fare and perform such duties as may be re- 
quired by the Camp. He shall deliver all Camp 
books and records to the Society’s officers or to 
any representative of the Camp when requested 
so to do by any such officer o1 representative 
thereof. He shall also keep the nunutes of the 
proceedings of every meeting of the Camp. 

(g) he Financial Secretary shall not by 
acts, representations or waivers, nor shall the 
Camp by vote or otherwise, or any of its of- 
ficers, have any power or authority to waive 
any of the provisions of the Constitution, 
Laws and By-Laws of this Society nor to bind 
the Society by any such aets. 

(h) No Financial Secretary shall have any 
power or authority to make any agreement to 
call upon and collect from a member, or any 
other person, any monthly installment or in- 
stallments, [225] or for any other time or man- 
ner of payment than that prescribed in Section 
63(a) of this Constitution, Laws and By-Laws; 
and anv such attempted or purported agree- 
ment on his part shall not be binding upon the 
Society. [226] 
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A. Exlnbit 5 is a copy of the constitution, 
laws and by-laws of the Omaha Woodmen Life 
Insurance Society as amended at the session in 
New York, New York, June, 1939, in effect Sep- 
tember 1, 1939, which remains in effect until Sep- 
tember J, 1941. 

@. They are still in effect, are thev not? 

A. Yes. 

Mr. Jones: At this point defendant offered 
in evidence exhibits 3, 4 and 5, and we now 
offer them in evidence. 

The Court: They may be admitted. 


@. Mr. Pakes, what rate of assessment was Mr. 
Krussman required to pay on this certificate? 
A. He was required to pay $11.70, per month. 


Mr. Jones: We will skip the next two ques- 
tions. 


Q. Did the society receive proofs of death of 
Mr. Krussman ? A. It did. 

Q. Do vou recall about what date those proofs 
of death were received ? 

A. They were received on August 8, 1940. 

Q. Mr. Pakes, I hand vou statement of Camp 
officers, certificate of attending physician, state- 
ment of beneficiarv, and death certificate which 
have been marked as exhibits 6, 7, 8 and 9, re- 
spectively, and ask you if those exhibits are [86] 
the proofs of death which were received by the de- 
fendant on August 8, 1940? 
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Mr. Jones: We ask that these certificates 
be marked exhibits 6, 7, 8, and 9, just as they 
were marked at the time of the taking of the 
deposition. 


A. Yes, they are the proofs of death received 
bv the home office on August 8, 1940. 

@. Mr. Pakes, calling your attention to the lead 
pencil notation on the Statement of camp officers, 
exhibit 6, may I ask if that lead peneil notation was 
on the statement when it was received, or if that 1s 
an office notation made afterwards ? 

A. ‘lis notation was made by the office after 
the proofs had been received here, and indicates the 
amount of remittance received with the proofs. 

Q@. What action was taken on these proofs of 
death upon receipt of them? 

A. Thev were referred to the Claim Depart- 
ment. 

Q. If vou know, was the claim for death benefit 
approved or rejected ? 

A. Claim was rejected. 

Mr. Jones: Now, we omit the deposition 
down to the middle of page five where Mr. 
Yeager offered exhibits 6, 7, 8 and 9, and we 
offer them in evidence at this time. That is at 
the middle of page five of [87] the depositions. 

The Court: “Adiitted. 
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PLAINTIFF’S EXHIBIT No. 6. 
PROOFS OF DEATH 


Statement of Camp Officers 


This blank is distributed to Camps in ad- 
vanee to expedite the making of proof of claim. 
The furnishing of same by a Camp or any of- 
ficer thereof shall not be an acknowledgment of 
hability of the Society, nor shall such act con- 
stitute a waiver of any rights of the Society, 
nor create an estoppel of the Society. 

We, the undersigned Consul Commander, 
Banker and Financial Secretarv of Camp No. 
7, loeated at Pocatello, County of Bannock, 
State of Tdaho, hereby certify that Erie A. 
Karussman, a member of this Camp, who held 
certificate No. TE 1321001, died at Pocatello, 
Idaho, County of Bannock, State of Idaho, on 
the 2 day of August, 1940, and that the cause 
of his death is reported to us as cerebral hem- 
orrhage. 

The deceased held the office of none in this 
Camp. 

The last two Monthly Installments paid to 
the Financial Secretary for the deceased were 
Installment No. 7-8, of the year 1940, amount 
$23.70, paid on the Ist day of Aug. 1940, by 
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Reed chk #871 [illegible] #7 & S8—Amt 
$23.70 Cr. 30¢ to Camp (8/8/40) 

Have above installments been forwarded to 
jem Elenmie “Omee#..2....... If not, remittance 
should accompany this statement. 

The Camp records show that the deceased 
last became suspended on the first day of... 
19....., by the non-payment of Installment No. 


a UCI NE MINOW: OL fig LOM... aired 
that his delinquent imstallments were paid on 
(rrr GO MRO 28s 5 SRE. Seer 
and that he Jast previously became suspended 
Guimalic finst dagawot ...2.800.... , 19....., by the non- 
Domament of listalliinent No... , for the 
TH UCOTOV Ae <0) eee ee ereeenaaeee , 19..., and that his delim- 
quent installments were paid on the... 
0 er pele IO ea ee nates enccpeese 


We certify that the last occupation of the de- 
ceased, immediately prior to his death, was that 
of Hotel Manager, and that he had been en- 


gaged in such oceupation for......... years. His 
Previous occupation WAS... ODE... 2 years. 


The Benefit Certificate is payable to Harry E. 
Kaussman and if this claim is allowed we be- 
heve the following named persons legally en- 
titled to the benefits in the following amounts 


respectively : 
Amount Name Relationship Age Postofiice Address 
me 250s Harry FE. Krussman Son 33 Twin Falls, Idaho 


Pas ced Marian Krussman Daughter 15 Poeatello, Idaho 
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Signed at Pocatello, State of Idaho, this 6th 
day of August, 1940. 
(Camp Seal) 


De) hn Sn nnn eh See ee es 


Banker. 
(Camp Seal) BAZIL FLEMING, 
Financial Secretary 
Cashier Dept. M. Aug. 8, 1940 [227] 


eee SS 


PLAINTIFF’S EXHIBIT 7. 


‘*Proofs of Death 
Certificate of Attending Physician 

* * + % * * * 

I, Fred M. Ray, M.D. hereby certify that I 
am a legal practitioner of medicine, that I 
eraduated from Northwestern Medical College 
in the vear 1909, and that I attended as a 
physician in the last illness of Eric Alfred 
Krussman of Poeatello, State of Idaho, that 
he died at Pocatello, State of Idaho, on the 2 
dav of August, 1940 and that the statements 
and answers herein made by me are true to the 
best of my knowledge and are in my own hand- 


WeaTLiane : 
% * + + * 4 + 
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3. At last illness, how long was deceased 
sick? ‘T'wo years. 

4. When did deceased show first symptom 
of his final UIness? August, 1938. 

Do. For how long a time was deceased con- 
fined to his house or prevented from attending 
to his business? Totally disabled (most of 
time) since August, 1938. 

6. When, how long and for what did you 
treat deceased during his last ilIness? Cerebral 
hemorrhage (right side paralysis) 

7. Date of your first visit or prescription. 
NOUS ISS: 

S. Date of your last visit. August 2d, 1940. 

(Signed) PRED M. RAY, M.D.”’ [228] 


PLAINTIFE’S EXHIBIT 8. 


“Proof of Death 
Statement of Beneficiary 

=e % % % * * * 

The undersigned states that Eric A. Kruss- 
man, who held Benefit Certificate No. P.E. 
(oe ae , died at Poea- 
tello, County of Bannock, State of Idaho, on 
the 2 day of August, 1940, the cause of his 
death being cerebral hemorrhage * * * The de- 
ceased was taken sick with the trouble which 
cused his death om the...............2 day of August, 
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1938, and the duration of his last illness was 
two years * * * * 
(Signed) HARRY E. KRUSSMAN. 
Witness: Bazil Flemming.’’ [229] 


PLAINTIPE’S EXHIBIT 9. 


‘‘Certificate of Death 
State of Idaho 


ay % * oe ay * By 


3 (a) Full name—Erie Alfred Krussman. 


= oo * * * oe oe 


MEDICAL CERTIFICATE OF DEATH 


I hereby certify, that I attended deceased 
from August, 1938 to August 2, 1940 * * * Im- 
mediate Cause of death: Due to H.B.P. and 
cerebral hemorrhage—two vears ago. * * * * 
(Signature ) F. M. RAY, M.D. 

8/3/1940’’ [230] 


oe 


Mr. Jones: Then commencing on the next 
page, that would be page 6 of the deposition, 
the first question. 


Q. Mr. Pakes, did Mr. Kiussman pay his install- 
ment for the month of July 1939 during that month. 

A. Mr. Krussman paid the July installment on 
August 29, 1939. 
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Q. ‘To whom was payment made? 

A. Payment was made to Morris Sheppard, 
Treasurer of the society. 

Q. To whom did Mr. Kiussman make payment ? 

A. Mr. Krussman made payment to the financial 
Seal Crary. 


Mr. Jones: I asked the question at that 
point. ‘‘ You mean delivered the check ? 


A. Yes, delivered the check. 


Mr. Jones: I will omit the next questions 
and answers down to the stipulation at the bot- 
tom of page 6, 

It is understood and agreed between plain- 
tiff, by his attornev T. D. Jones, and by de- 
fendant by George Yeager of counsel for de- 
fendant, that the deposition now bemeg taken of 
Mr. Pakes may be read in evidence, or any 
part thereof by the plaintiff m the presentation 
of its case. 

Mr. Yeager, said that was so understood. 


Q@. My. Pakes, I have in my hand a check dated 
August 24, 1989 [88] which was handed to me by 
Mr. Jones, and ask you if the payment of the 
July 1939, installment was made by means of that 
check marked Exhibit 12? 


Mr. Jones: We ask that be marked ex- 
abit hie 


A. Exhibit 12 is the check dated August 24, 
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1939 payable to Morris Sheppard for $11.85, and 
received at this office on August 28, 1939, and de- 
posited at the Omaha National Bank on August 31, 
1939. 


Mr. Jones: Defendant offered in evidence 
exhibit 12, and we offer the exhibit now as ex- 
hibit 12. 

The Court: Admitted. 


@. Mr. Pakes, 1 hand vou a check marked ex- 
hibit 13 made pavable to Harry EF. Krussman, and 
ask vou if it is the refund check wlich was ten- 
dered to Harry E. Krussman as refund of assess- 
ments on November 14, 1940? 


Mr. Jones: We ask that this be marked ex- 
hibit 13, now. 


A, Exhibit 13 is the original check payable to 
Harty E. Krussman covering the refund of mstall- 
ments from July 1939 to August 1940, inclusive. 


Mr. Jones: I will skip the next question. At 
that point defendant offered exhibit 13, and we 
now ofter exhibit 13 1n evidence. 

The Court: Admitted. 


Q@. Mr. Pakes will vou explain how this cheek 
now comes to be m your possession? Was it re- 
turned by Mr. Krussman or someone in his behalf? 

[89] 

A. Yes, the check has been returned to this of- 
fice without being eashed. It was received on De- 
cember 2, 1940. 
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The Court: This last exhibit, you under- 
stand that it was admitted. 


@. Did Mr. Krussman refuse to accept tender of 
refund ? A. He did. 


Myr. Jones: Now I will skip the questions 
and answers to the bottom of page ten. 


@. Wall von explain the duties of the financial 
Secretary in connection with receipt and transmis- 
sion of assessments paid by members to the Sec- 
retary of the Society ? 

A. ‘The financial Secretary, one of his duties is 
to remit all moneys to the home office paid to him 
bv the members. 


Mr. Jones: I will omit the questions and 
answers down to the bottom of page 11, third 
question from the bottom of page 11. 


@. As I understand it, Mr. Pakes, from your 
testimony, the societv’s defense to this action is that 
Mr. Krussman failed to pay the July 1939, install- 
ment of assessment and became suspended August 
1, 1939, is that correct ? 

A. That is my understanding. 

Q. Mr. Pakes, I hand vou exhibit number 2, the 
benefit certificate involved in this action, and ask 
vou who was the designated beneficiary at the time 
the certificate was issued ? 

A. At the time the certificate was issued, the 
designated [90] beneficiary was Sagred Marie 
Krussman, wife. 
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Q. Was the beneficiary subsequently changed? 
If so, to whom? 

A. The beneficiary was changed on the 29th day 
of May 1940 making the beneficiary Marian Alice 
Krussman, daughter. 

Q. Calling vour attention to the back of the cer- 
tificate, may I ask whose signature appears under 
the words ‘‘endorsed by*’? 

A. It is the signature of Farrar Newberry, Sec- 
retary of the society. 

Q. Mr. Pakes, I hand vou exhibit 14 which 
appears to be a request for change of beneficiary, 
and ask you if that request was received by the 
Secretary of the society ? 

A. Exhibit 14 is the request for change of bene- 
ficiary and was received by the Secretary of the 
Society on the 27th day of May 1940. 


Mu. Jones: I ask to have exhibit 14 marked 
by the Clerk as exhibit 14. 


Q. Was the endorsement of change of beneficiary 
on the back of the certificate under date of May 29, 
1940 made pursuant to the request contained in 
“xhibit 14? A. Ip pas: 

Q. Mr. Pakes, referring again to exhibit J, 
will you state whether the pencil notations and 
stamps appearing thereon were there when it was 
received, or were they placed there in vour office? 


[91] 
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A. The marginal pencil notations and also the 


stamp notations were made at this office. 


Mr. Jones: Myr. Yager offered the defend- 
ants exhibit 14 and we offer it at this time. 
The Court: Admitted. 


PLAINTIFF’S EXHIBIT No. 14. 


Pocatello, Idaho 
May 24, 1940. 
Cashier Dept A 
Mav 27 1940 
Myr. Bazil Flemming 
Financial Secretary 
Bannock Camp #7 
Pacific Woodman Life Association 
Omaha, Nebraska 
OK 
528-40 Change Endorsed May 29 1940 
App. Record 

Referring to certificate #1 EK 1321001, policy 
in the name of Kme A. Krussman, I wish to at 
this time change the benificiarv from Sagred 
Marie Krussman to my daughter Marian Alice 
Krussman. 

I will appreciate vou attending to this matter 
immediately. 

T herewith turn over to von my certificate 
#£#T I 1321001 for which I’d appreciate vour 
attending to the same. 

Sincerely 
E. A. KRUSSMAN. 
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Acknowledging certifieate =T E 1321001 for 
which I hereby receipt for receiving same. 
Witness Sign BASIL FLEMMING 


Bannock Camp-7 
Idaho 


It is understood that this change of beni 
ficiary is now in effect. 
Sign. [231] 


Q. Mr. Pakes, I hand vou a letter marked ex- 
hibit 15, dated June 17, 1940. addressed to Bazel 
Flemming, Financial Secretary of Camp 7, pur- 
porting to request change of beneficiary, and ask 
if that was received by the Society ? 

A. We received such a letter on August 8, 1940. 

Q. TI also hand vou exhibit 16 whieh appears to 
be a letter from Erie A. Krussman, to H. E. Kruss- 
man and H. FE. Krussman’'s reply thereto, and as if 
it was received by the defendant, and if so, when? 

A. Said letter was reeeived by the defendant 
society on August 8, 1940. 

Q. Was exhibit 15 and exhibit 16 received at 
the same time ? 

A. They were reeeived at the same time. 

QM. At the same time the proofs of death were 
received ? A. On the same date. 


Mr. Jones: We ask to have the two exhibits 
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warked as exhibats 1) and 16 correspondime to 
the mawrkime given before the Netaryv Publie. 
Mr. Yager offered them m evidence and we 
wer them at this teme as exhibats 1 and 16. 

Mr. Merrdi: [ want it clear that we are not 
[92] otferme anv of rhese exhibits. 

Ye Court: IL am met imterpreting it that 
ay. Tke Plamteit w new offerme has case 
amd these go m as the plamtiii’s exhibits. That 
is the way | mterpret thas. It will be so under- 
stwot and the exhibits are admitted. 
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PLAINTIFF'S EXHIBIT No. 15. 


Pocatello, Idaho 
June 17, 1940 
Cashier Dept. M. 
Aug 8 1940 
Ree’d Aug 8 1940 
Claim Dept. 
Mr. Bazil Flemming 
Hinaneial Secretary 
Bannock Camp #7 
Pacific Woodman Life Association 
Omaha, Nebraska 


Dear Sit: 

Referring to Certificate #TH-1321001, pohey 
in the name of Emc A. Krussman, I wish at 
this time to change the beneficiary from Marian 
Alice Krussman to my son, Harry E. Kruss- 
man. 

T will appreciate vour attention to this im- 
mediately. [ am herewith turning over to vou 
my Certificate #T E 1321001, and would ap- 
preciate vour attending to the matter at vour 
earliest possible convenience. 


Yours sincerely, 
E. A. KRUSSMAN. 


Acknowledging Certificate @T FE 1321001, 
for which T hereby receipt for receiving same. 
BAZIL FLEMING. 
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It is understood that this change of benefi- 
ciary 18 now in effect. 
BAZIL FLEMING. [232] 


a 


PLAINTIFE’S EXHIBIT No. 16 


Pocatello, Idaho 
June 20, 1940 
Cashier Dept. M 
Aug 8 1940 


Mr. Harry E. Krussman, 
Twin Falls, Idaho. 


My dear Harry: 

As you know, from our discussion here last 
Sundav, I hold Certificate No. TE 1321001, 
pohey in Pacific Woodman Life Association, 
for the sum of $5,000 pavable to Marian Alice 
Krussman as beneficiary. I explained to you 
there were spiritual reasons that 1 did not want 
to have a guardian appointed over Marian for 
the collection and disposition of the proceeds 
of said pohev; and in order to obviate the 
necessity of appointing a guardian, that I was 
going to change the benefiaary in the policy 
and make it payable to you, with the under- 
standing of course that you would receive the 
proceeds in trust for the following purposes: 
that is to say, that vou would use $300 of the 
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same for my burial expenses, pay to Beatrice 
Krussman Ginzel, my daughter, $700; and the 
remaining $4,000 to be held in trust and paid 
by you to Marian Alice Krussman for her en- 
jovment, support and education. That the pay- 
ments to be made to her shall be at your dis- 
evetion, as | know you will handle the matter 
for her best imterests, the trust to last until 
she shall arrive at the age of majority, when 
the balance shall be paid to her by you. 

At the time I had the diseussion with you, 
you stated that vou would be willing to accept 
the trusteeship, and handle the matter as I de- 
sire. As vou know I have always been grateful 
to vou for what vou have done, and for what 
vou will do in taking eare of this matter, which 
is the most important thing to me which I ean 
coneeive of. 


With love from your father, 
ERIC A. KRUSSMAN. 


Received Aug 8 1940. Claim Dept. 
Twin Falls, Idaho 
June 25, 1940 
Mr. Erie Kaussman, 
Pocatello, Idaho 


Dear Father: 
T have just received the foregoing letter from 
vou in whieh vou refer to the conversation we 
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had, and in which you state you are going to 
change the beneficiary under the certificate 
above described, from Marian Alice Krussman, 
to myself, in order that I may receive the 
proceeds direct and handle the same as directed 
in the above letter. 

In the event that I am made beneficiary un- 
der such certificate, I hereby agree to accept the 
terms of the trust above set out and agree that 
if, as and when any monevs shall come into my 
hands as the proceeds of Certificate No. 
TE 1321001, policy in Pacific Woodman Life 
Association, I will use the sum of $300 thereof 
for the payment of your burial expenses, 1mme- 
diately pay to vour daughter beatrice Kruss- 
man Ginzel the sum of $700 and hold in trust 
the sum of $4,000, being the remaining pro- 
ceeds of said policy, for the use, enjoyment, 
benefit, education and support of vour daughter 
Marian Alice Krussman, part or all of said 
$4,000 to be paid to her during the time she is 
under the age of majority as in my discretion 
shall appear to be most beneficial to her; and I 
further agree that any of the said trust fund 
belonging to said Marian Alice Krussman, re- 
maining in my hands after she shall have 
reached the age of majority, will be by me paid 
to her. 

Your son, 
H. E. KRUSSMAN. [233] 
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Q. Mr. Pakes, was there a provision in the con- 
stitution, laws and by-laws in effect on the date the 
instruments designated as exhibits 15 and 16 pro- 
viding for a change of beneficiary were received, 
and if so, please refer to the same? 

A. Section 72, subsections (a) and (b) of the 
Constitution laws and by-laws adopted and amended 
in June, 1939, and in effect September 1, 1939, 
contains a clause for change of beneficiary which 
reads as follows: “‘Section 72 (a) Should a mem- 
ber desire to change the beneficiary ov beneficiaries 
named in his certificate he may do so by filing with 
the secretary of the society his written request, 
properly witnessed, giving the name or names of 
such new beneficiary or beneficiaries; or by deliver- 
ing the same to the financial secretary of a camp 
for transmission to the secretary of the society. The 
secretary of the society shall endorse the name or 
names of the new beneficiary or beneficiaries upon 
the certificate of the member, or he may issue a 
new certificate to him, subject to the same condi- 
tions as the one surtr- [93] endered, containing the 
name or names of the newly designated beneficiary 
or beneficiaries. He shall keep a record of such 
change in his office. In case of the death of sueh 
member after the execution and delivery of the 
request for change to the Secretary of the Society 
or to the financial secretary of a camp and before 
the change is executed by the secretary of the so- 
ciety, then and in that event the amount payable 
upon such certificate shall be paid to such newly 
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designated beneficiary or beneficiaries according to 
the terms of such member’s request. 

(b) No change of beneficiary shall be allowed 
or be binding on this society or any beneficiary 
which is not requested in writing as herein provided 
more than twenty-four hours before the death of 
said member.”’ . 

Q. Mr. Pakes, do you have records or knowledge 
as to the date upon which exhibits 15 and 16 were 
delivered to Bazil Flemming, financial secretary of 
camp number 7? A. No. 

Q. Mz. Pakes, I hand you a letter dated August 
6, 1940, marked exhibit 17, written by Mr. Bazil 
Flemming, addressed to Mr. D. E. Bradshaw, and 
ask if that letter was received along with exhibit 
15 and 16? A. It was. 


Mr. Jones: Defendant offered exhibit 17 
and we wish to have it marked now and offer 
it in evidence. [94] 
The Court: It may be admitted. 
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PLAINTIFF’S EXHIBIT No. 17 


August 6, 1940 
| Cashier Dept. M. 
Aug 8 1940 
Mr. De E. Bradshaw 
Pacific Woodman Life Assn. 


Omaha Neb. 


Esteemed Sovereign: 

On June the 17, 1940, Mr. Ek. A. Krussman 
of Pocatello Idaho, signed in my presence a 
request for a change of beneficiary on his policy 
#1521001, And was to deliver to me the request 
after he had his attorney Mr. T. D. Jones write 
his son Harry the manner in which he wished 
him to dispose of the monies from the policy. 

I left town on my vacation and did not return 
till Aug. 1, 1940. I have known Mr. Krussman 
for 35 yrs. and I also know this was his wish 
at the time of his death. 

I feel that I am to blame in this matter, and 
I hope that you can handle as Mr. Krussman 
desired. 

This arrangement also has the approval of all 
of his children as their signatures below shows. 

Yours Truly, 
BAZIL FLEMMING 
MARIAN KRUSSMAN 
MRS. BEATRICE GINZEL 
H. E. KRUSSMAN 


Received Aug. 8, 1940. Claim Dept. [234] 
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Q. Mr. Pakes, was there at any time endorsed 
on the back of certificate Number T. 1. 1821001 a 
change of beneficiary in accordance with the re- 
quest contained in exhibit 15? 

A. There was not. 

Q. Referring again to the certificate, exhibit 2, 
will you please explain the stamp appearing on the 
face thereof concerning the change of beneficiary ? 

A. That was a customary procedure in the office 
referring to change of beneficiary with reference to 
the reverse side of the beneficiary certificate where 
the change of beneficiary was made. 

Q. Was that placed there for the convenience 
of the home office when it came in? 

A. It was put in there as a special warning, 
warning to the office help, or anyone outside. 

Q. When was that placed there, Mr. Pakes? 

A. It was put on at the same time the endorse- 
ment of change of beneficiary was made on May 29, 
1940. 

Q. Mr. Pakes, there also appears on the back of 
the certificate beneath the name of Marian Alice 
Krussman, daughter a notation in red pencil, ‘‘see 
request, for change.’’ Will you please explain to 
what that notation refers? 

A. This is an office notation, and refers to a 
letter or some form of request that was filed here 
in the office for change of beneficiary. [95] 

@. Did that refer to a request for change of 
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beneficiary which has been introduced in evidence 
as exhibit 15, and also exhibit 16? 

A. It refers to those exhibits. 

Q. Was that notation also put there for a warn- 
ing and in the handling of the claim? A. Yes. 


Mr. Jones: It is agreed by George Yeager 
counsel on behalf of the defendant, and T. D. 
Jones attorney for plaintiff, on behalf of the 
plaintiff, that V. J. Pakes, is the Assistant 
Seeretary of the defendant Society, and as 
such has custody and control of all of its rec- 
ords, papers and correspondence with reference 
to members of the society, and the payment of 
assessments and especially the correspondence 
in connection therewith; and that he has full 
authority to bind the defendant upon all state- 
ments that he makes. 

That is all the direct examination and I will 
go on with the Cross. 


Cross Examination 
By Mr. Jones: 
Q. I show you what has been marked plaintiff’s 
exhibit A, and ask if you recognize the signature 
on that letter? A, ) Ls. 


Mr. Merrill: We object to counsel cross- 
examining his own witness. [96] 

Mr. Jones: We have a stipulation that we 
may read any part of the deposition. 
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ie Commit Wes, ai you read it, then it 
is a part of your case. That is the interpreta- 
tion I made earlier. 

Mr. Merrill: Is that a ruling on my objec- 
tion. 

Tbe Court: He is introducing this as his 
evidence. Either side may read any part of 
the deposition. 

Mr. Jones: J will make him my witness, I 
don’t care about that. 

The Court: I understood that, the side who 
examined a witness made him their witness, 
that is what happened here on this direct ex- 
amination and now he goes on to the cross 
examination. 

Mr. Jones: At the time of the taking of the 
deposition I started with this witness and then 
the attorney for the defendant said ‘‘let me 
take him’”’ and that is the way it came that he 
examined him at the time of the taking of the 
deposition. 

The Court: If this case should go to the 
upper Court it should be clear as to whose 
witness this is. 

Myr. Jones: I will make the witness my 
witness. 

The Court: Very well, now you may pro- 
ceed [97] 


Q. Whose is it? 
A. H. W. McArthy’s. 
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>OPO 


Mr. McArthy is a claim man? 
Head of the claim Department. 
Of the defendant? 

Of the defendant. 


Mr. Jones: Will you admit that he had 
authority to write that? 

Mr. Yeager: Yes, it is admitted on behalf 
of counsel for the defendant that Mr. MeArthy 
had authority to write the letter which is iden- 
tified as exhibit A. 

Mr. Jones: We ask at this time to have that 
marked as exhibit A to correspond with the 
marking at the time of the taking of the deposi- 
tion. We offer it in evidence at this time. 

The Court: Admitted. 


PLAINTIFF’S EXHIBIT No. A 


Omaha Woodmen Life Insurance Society 
Omaha, Nebraska 
January 7, 1941. 
Jones, Pomeroy & Jones 
Attorneys at Law 
Central Building 
Poeatello, Idaho 
Attention: Mr. T.. D. Jones 
Gentlemen: Re Eric A. Krussman, deceased 
Certificate No. TH-1321001 
Responsive to your request of January 3 we 
are enclosing the request for change of benefi- 
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clary executed by the late Eric A. Krussman in 
connection with the above numbered benefit cer- 
tificate issued on his hfe by this Society. 

This constituted a valid request for change 
of beneficiary in accordance with the provisions 
of the Constitution, Laws and By-laws of this 
Society. 

Very truly yours 
CLAIM DEPARTMENT 
By Hl WwW. Mick Ry 
hwm/mlf 
enel [235] 


Q. Mr. Pakes, I show you exhibit B and ask 
you to state if you recognize the signature appear- 
ing on that letter? 

A. I do. It is a letter from the Claim Depart- 
ment of the society, signed by H. W. McArthy to 
Jones, Pomeroy & Jones. 


Mr. Jones: We can read this later if we 
desire. 

The Court: Yes. 

Mr. Jones: Will you admit Mr. Yeager that 
Mr. McArthy had authority to write exhibit B. 

Mr. Yeager: Yes. 

Mr. Jones: We ask that this letter be [98] 
marked as exhibit B and we offer it as plain- 
tiff’s exhibit B. 

The Court: Admitted. 
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PLAINTIFE’S EXHIBIT No. B 


Omaha Woodmen Life Insurance Society 
Omaha, Nebraska 
January 14, 1941 

Jones, Pomeroy & Jones 
Attorneys at law 
Central Bldg. 
Pocatello, Idaho. 
Attention: Mr. T.. D. Jones 


Gentlemen: Re: Eric A. Krussman, deceased 
Certificate No. TE-1321001 

Replying to your letter of January 10, the 
Pacific Woodmen Life Association was changed 
by an amendment to the Articles of Incorpora- 
tion to Omaha Woodmen Life Insurance So- 
clety, effective as of August 3, 1937. 

Proof of death of the late Eric A. Krussman 
was submitted to this office by the late Bazil 
Fleming. 

Very truly yours 
CLAIM DEPARTMENT 
By H. W. McARTHY 
hwm/mlf [236] 


Mr. Jones: At the tmie of the taking of the 
deposition Mr. Yeager representing the defend- 
ant made the statement that the defendant ad- 
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mits that proof of death was made by plaintiff 
Harry IE. Krussman. - 
Mr. Merrill: Yes. 


Q. J will ask you if Mr. Newberry Secretary, 
uses a Stamp signature or does he sign his letters? 

A. ‘They are stamp signatures. 

Q. I will ask you if the name on the back of 
the certificate, which is marked as defendant’s ex- 
hibit 2, is the stamp signature, or the actual signa- 
ture of the Secretary ? 

A. It is the stamp signature. 

Q. Is that his regular stamp signature? 

A. Yes, it is the regular stamp used. It is regu- 
lar office practice. 


Mr. Jones: Mr. Yeager also admitted in the 
deposition as follows: It is admitted by defend- 
ant that section 105 (a) and (b) of the 1935 
and 1937 constitution laws and by-laws, marked 
as exhibits 3 and 4 respectively, and sections 
103, (a) and (b) of the 1939 constitution, laws 
and by-laws, marked as defendants exhibits 5, 
contain the same provisions; and that Section 
[99] 111 of the 1935 and 1937 constitution, laws 
and by-laws contain the same provisions as 
Section 109 of the 1939 Constitution, laws and 
by-laws, and that, said provisions were in effect 
from the time the certificate was issued to Mr. 
Krussman up to the date of his death, said 
Sections reading as follows: 


154 


Omaha W oodmen Life Ins. Soc. 


(Deposition of V. J. Pakes.) 


Section 103. (a) The president and secre- 
tary of the Society shall appoint and may re- 
move at will a financial secretarv for each 
camp, who shall be paid at, least the same com- 
pensation per member per month by the camp 
as has heretofore been paid to the Clerk by the 
local camp. 

(b) The financial secretary shall have charge 
of all accounts of the members and attend to 
the correspondence concerning the standing of 
the members; shall receive and receipt for the 
camp dues and the sovereign camp fund pay- 
ments and monthly installments thereof, and 
shall monthly pay the camp dues so collected to 
the banker, taking a receipt therefor. He shall 
make all reports and mail or deliver all notices 
required. He shall remit all funds due and be- 
longing to the society to the secretary of the 
Society at the headquarters of the society as 
provided for in Section 109. 

Section 109. On or before the fifth day of 
every month the financial secretary of each 
camp shall remit all the sovereign camp funds 
in his hands and all other funds [100] due the 
society to the secretary of the society. Such 
amounts shall be remitted in money order. 
certified check, bank cashier’s check, or bank 
draft with exchange, payable to the order of 
the treasurer. Accompanying such remittance, 
the financial secretary shall also forward such 
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detailed statement of the standing of the mem- 
bers in the camp as shall be required for the 
information of the secretary of the society, 
upon blanks furnished for that purpose.”’ 


Q. You stated on direct examination that in 
the check that you forwarded as a refund for pay- 
ment made from July 1939, to and including August 
1940, that you deducted from the amount of the 
installments paid during that period the sum of 
$10.55 which had been paid to him for gains and 
savings on his certificate in February, 1940. 

A. That is correct. 

Q. Will you explain what the gains and savings, 
you mention represent ? 

A. Those were savings during the preceding 
year that had accumulated from excess interest col- 
lected, and savings in management, expenses, and 
other items. There was distributed the sum of about 
$1,100,000 among all members that had been mem- 
bers for two or more years, and the proportionate 
part on this certificate amounted to $10.55. 

Q. Can you state what amount you paid on the 
certificate of Mr. Krussman for the year 1939? 

[101] 

A. 1939 was also $10.55 

Q. $10.55 when was that paid? 

A. The check was issued on February 25, 1939. 

Q. To whom was it transmitted. 

A. It was transmitted to Eric A. Krussman. 
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Q. Was there any letter accompanying it? 

A. Yes, there was. 

Q. May I see it? A. Yes. 

@. The savings and gains that you deducted 
had been paid to him in the year 1940 had they 
not? A. Yes. 

Q. Was there a letter accompanving that? 

A. Yes, there was 


Mr. Jones: ‘The defendant does not object 
to the plaintiff cross-examining witness with 
reference to these gains and savings. I euess 
that statement 1s not necessary in there because 
I stated I would make the witness my witness. 


@. I show you Mr. Pakes, what has been marked 
as Exhibit C, being a letter dated February 1, 
1940, purporting to be from D. E. Bradshaw, Pres- 
ident of the defendant Company and ask you if 
you recognize the signature on that letter. 

A. I do. 

@. Whose signature is it? 

A. It, is the signature of D. EK. Bradshaw, Pres- 
ident of the [102] of the society. 

Q. Do you know whether that letter, or a simi- 
lar one was sent out to Ene A. Krussman on the 
date it bears, February 1, 1940? 

A. Yes, such a letter was sent to him. 

@. State whether there was anything accom- 
panying that letter? A. A cheek. 

Q. Payable to whom? 
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A. Check for $10.55 payable to Eric A. Kruss- 
man, Pocatello, Idaho. 

Q. Was that a check for the payment that you 
say was deducted from the check you forwarded, 
marked Exhibit 13? A. ‘That is correct. 


Mr. Jones: We wish to have that check. 
This letter is marked exhibit C and we offer it 
in evidence. 

Myr. Merrill: We object to it. Jt is imma- 
terial for any purpose. 

The Court: I don’t know what is in the 
letter I will look it over now, and you may 
go on. 


Q@. Mr. Pakes I show you what has been marked 
as exhibit D, and will ask vou to state, if vou know 
what that is? 

A. That is a distribution of savines check issued 
on February 1, 1940, payable to Eme A. Kiussman. 


Mr. Jones: May I have this check marked 

C, the first one, and then I desire to have this 

photostatic copy of check marked exhibit D. 

[103 ] 

Q. Is that the check that accompanied letter 

that was sent out with a letter similar to exhibit C? 

A. Yes, that is the check that accompanied a 
letter similar to that marked Exhibit, C. 

), il wall ask yow to State whese signatiive D. . 
Bradshaw is on the check, if you know. 

A. D. HE. Bradshaw is President, and Farrar 

Newberry is the Secretary. 
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Q. 


Mr. Jones: We offer in evidence Exhibit D, 
and ask My. Yeager if you will be willing to 
make a photostatic copy of this and send it 
along with the exhibits? 

Mr. Jones: Mr. Yeager announced that it 
would be satisfactory, he said ‘‘that will be 
satisfactory, we will do that. 

Mr. Jones: There will be no objection made 
to the photostatic copy being used the same as 
if the original was forwarded. Mr. Yeager 
said: ‘‘that 1s correct.’’ 


I will show you Mr. Pakes, what purports 


to be a form letter bearing date February 25, 1939, 
and ask you if you know whose signature is signed 
to that letter marked exhibit E. 

A. The signature is that of D. KE. Bradshaw, 
President of the society. 

Q. Do you know whether that letter was for- 


warded or letter similar to that was forwarded to 
Eric A. Krussman at [104] Pocatello? 


Mr. Jones: We ask that the letter be marked 
as exhibit E. 

The Court: Exhibit C seems to be a circular 
and it has authorized cash payment upon cer- 
tificates in force two or more years, and says 
that check 12 herewith inclosed. Witness refers 
to this statement. 

Mr. Merrill: My objection was that it is 
immaterial for any purpose. J assume that, he 
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wants to introduce it as an element of a waiver 
or estoppel, my position is that unless the one 
that sent that letter knew of his ill health, that 
this 1s immaterial. 

Lhe Court: I was thinking that the last par- 
agraph of exhibit C would be admissible. The 
rest may be just a general circular but this 
refers to the check. I am letting this last para- 
graph in, 

Mr. Jones: This is a letter written by the 
company or society and they said they sent one 
like this to Mr. Krussman. 

The Court: Yes, that’s true. I think I will 
admit exhibit e. . 


PLAINTIFE’S EXHIBIT No. C 


Woodmen of the World 
Life Insurance Society 
Omaha, Nebraska 


Office of the President 
February 1, 1940. 
Esteemed Sovereign: 

On June 6th, 1940, Woodmen of the World 
Will be 50 Years of Age! 

We are as one in our pride in the great 
record of service to American families which 
our Society has made through the changing 
conditions of the past centurv. We see the 
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spirit, of fraternity running like a golden, un- 
breakable thread through all its efforts from 
the day its organization was announced by 
Joseph Cullen Root to the present time. In its 
more than 8,000 Camps the hands of brother- 
hood are extended during periods of sickness 
and distress, and in our sanatorium at San 
Antonio the ministry of healing is practised 
among those Sovereigns afflicted with tuber- 
culosis. 

Through prosperity and depression, war ahd 
epidemic, the Society’s financial growth has 
paralleled its activities in the field of frater- 
nalism. It has paid to living members and bene- 
ficiaries more than $300,000,000, and its asset 
structure of over $129,000,000 puts it in the 
front rank of insurance organizations in 
America. 

Appreciation of these things can be best ex- 
pressed through the cooperation of all members 
in the success of Golden Anniversary Cam- 
paign, which began January Ist and will end 
June 6th. This special endeavor covers a period 
when rejoicing over past accomplishments and 
pride in present strength may spur us to attend 
meetings of our Camps, to assist in the presen- 
tation of Anniversary celebration programs, 
and to urge our friends to join with us mm 
membership. 
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For your assistance in securing an applica- 
tion you will be presented, upon the completion 
of the membership, a Gold Lapel Wedge Pin. 
At the same time you will be helping your 
Camp to win a beautiful Golden Anniversary 
Banner. For particulars, see your field man or 
financial secretary. 

Enclosed find Anniversary Coin Test, which 
you will wish to use and keep as a souvenir of 
the celebration, and an Emblem Sticker to place 
upon your car or office or home door or window 
for all to see. 

Our Board of Directors has authorized the 
payment of a Cash Refund for the vear 1939 
upon certificates in force for two or more years, 
and check for yours is herewith enclosed. 


Fraternally, 
De E. BRADSHAW, 
DEB :EW President. 
(Emblem ) (Emblem) 
1890 1940 


Golden Anniversary [237] 


Mr. Jones: And we now offer exhibit D. 

The Court: It is admitted. 

Mr. Jones: Now read the answer to the last 
question. 
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A. Yes, such a letter was sent, together with a 
eheck to [105] Eric A. Krussman on or about 
February 25, 1939. 

Q. Was it sent by the defendant Company ? 

A. Yes. 


Mr. Jones: Now, we offer exhibit E. 

Mr. Merrill: Objected to as immaterial for 
any purpose whatever. 

The Court: Admitted. 


PLAINTIFE’S EXHIBIT No. EB 


Woodmen of the World 
Life Insurance Society 
Omaha, Nebraska 


Office of the President 
February 25, 1939 
Esteemed Sovereign: 

The Woodmen of the World was dedicated 
by its founders nearly half a century ago to the 
service of the American family through home 
protection and the application of the tenets of 
brotherhood. In times alike of prosperity and 
depression it has kept safely and steadily to 
these purposes, and its officers have directed 
its affairs in the interest of the members. 

On account of economies effected in 1938 we 
are happily in position to make another refund 
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to each of our members of over two years’ 
standing, and yours is herewith enclosed. 

Naturally we are pround of the recognition 
accorded the Society by insurance and other 
financial interests of the nation. And remember, 
our fraternal service has kept pace with our 
financial progress. At San Antonio, Texas, our 
free hospital continues to assist those members 
afflicted with tuberculosis, and wt has recently 
won credit from the American College of Sui 
geons and the American Medical Association. 

Our camps in ever greater numbers are ex- 
tending the hand of brotherhood to their mem- 
bers and families in times of distress and need. 
They continue to enroll scores of thousands of 
new Sovereigns each year. A nation-wide move- 
ment is now being launched to be known as 
President’s Recognition Campaign. Appreciat- 
ing the confidence accorded, let, me express the 
belief that many more thousands will be added 
to our rolls during this activity. 

Never in our whole history has there existed 
such a spirit of loyalty and such manifest de- 
sire on the part of officers, Home Office em- 
ployees, fieldmen and financial secretaries, and 
members generally to ‘‘work together’? for the 
success and expansion of this institution. 

Let me suggest that your continued support 
of the Society may be shown not only by speak- 
ing favorably of it to your friends, but in a 
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very practical way (provided you are now in 
good health and under 60) by Increasing Your 
Own Protection in the W. O. W. If you now 
earry Ordinary Life, for instance, you may be 
interested in a certificate of one of our other 
forms as an addition. 

We hope to hear from you shortly and enclose 
post card for your convenience. 

Fraternally, 
De E. BRADSHAW, 

DEB :EW President [238] 


Q. The check vou say that accompanied this 
letter was a check for what? 

A. The check was also for distribution of sav- 
ings accumulated in 1988 and distributed in 1939 
to the members of the society. 

Q. I show you what purports to be a check 
bearing the signatures of D. KE. Bradshaw and 
Farrar Newberry, countersigned by Bess Cooper 
dated February 25, 1939, and ask vou if vou recog- 
nize that exhibit marked exhibit F? 

Mr. Jones: I ask that this be marked at this 
time as exhibit F. 


A. Yes, I do. 

Q. What is it? 

A. Tt is a refind check for distribution of sav- 
ings issued to Eric A. Krussman, Pocatello. 
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Mr. Jones: Defendant makes no objection 
to witness testifying.as to what the check is 
and what its terms are before its introduction. 


Q. Whose signature do you recognize on that 
eheck? [106] 

A. I recognize the signature of D. E. Bradshaw, 
President and Farrar Newberry Secretary, coun- 
tersigned by Bess Cooper. 

@. Are those the signatures of the President and 
Secretary ? A. They are. 

Q. And the signature of Bess Cooper who coun- 
tersigned it? A. Yes. 

@. Was that check sent with a form letter simi- 
lar to exhibit EH? A. Yes. 

@. And to whom was it sent? 

A. It was sent to Eric A. Krussman, Pocatello, 
Idaho. 

Q. Being the same Eric A. Krussman for which 
this action is brought ? A. Yes sir. 

Q@. About when was it sent? 

A. It was sent on or about February 25, 1939. 

Q. What did the check represent ? 

A. It represents distribution of Savings accu- 
mulated in the previous vear. 

Q. For whom, in this particular case ? 

A. For Eric A. Krussman. 


Mr. Jones: We offer in evidence exhibit F. 
May it, be agreed that a photostatic copy of 
exhibit F may be made, and forwarded along 


166 Omaha Woodmen Life Ins. Soe. 


(Deposition of V. J. Pakes.) 
with the exhibits, and that no question will be 
raised as to the fact that it is a photostatic 
copy? Mr. Yeager agreed to that. 
The Court: Do you offer it, now. [107] 
Mr. Jones: Yes, we offer it now. 
The Court: It may be admitted. 


Q. I now show you, Mr. Pakes, what has been 
marked as exhibit F-1 for identification, purporting 
to be a letter dated February 25, 1938, and purport- 
ing to bear the signature of D. E. Bradshaw, and 
ask vou if you recognize that? By. Ledo. 


Ma. Jones: I wish to have it marked F-1 


©). What iste 
A. It is a letter sent out February 25, 1938 to 
members that participated in distribution of sav- 
ings. 
Q. You say it is a letter. It is an exact copy of 
similar letters that were sent out? 
It is a form letter. 
Do vou recognize the signatures ? 
I die: 
Whose signature is it? 
That of D. E. Bradshaw, President. 
President of defendant society. 
Yes. 
. Do you know about when a similar letter was 
mailed to various certificate holders? 
A. It was mailed on or about February 25, 1938. 
@. Was a similar letter sent to Erie A. Kruss- 


OPOrOro>r 
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man, the holder of the certificate sued on in this 
action ? A. It was. [108] 

Q. Do you know whether anything accompanied 
the letter that was sent to Eric A. Krussman? 

A. Yes, a refund check. 

Q. You state that there was a check that accom- 
panied the letter to Kric A. Krussman. I show you 
what has been marked exhibit H and ask if you 
recognize that as bemg the check that was for- 
warded to Ere A. Krussman ? AD fideo: 

@. What date does it bear? 

A. February 25, 1938 

Q. Do you recognize the signatures on that 
check % 

A. I do. Signatures of D. E. Bradshaw Presi- 
dent. Farrar Newberry, Secretary, countersigned 
by Bess Cooper. 

@. Are those genuine signatures of those officers 
and party? 

A. lLithographed signatures, recognized by the 
bank and by our society. 

Q. The figures $10.55 appearing on that check 
represent what? 

A. Represents the amount that was payable by 
this check. 


Mr. Jones: I wish to have this marked as 
exhibit H. We now offer exhibits I'-1 and ex- 
hibit H. 

Mr. Merrill: We object, to both the exhibits 
as being immaterial for any purpose. In addi- 
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tion to the objection made to the previous ex- 
hibits I call Your Honor’s attention to these 
two matters having to do with dates prior to 
any controversy that occurred here. 

Mr. Jones: We were in arrears for some 
four [109] years that they allowed him to do 
this. We say that it is material, it did induce 
him to believe that they had waived any prompt 
payment clause. Of course, if they admit that 
he was in good standing, I will not pursue this. 

The Court: JF think I will admit it. 


PLAINTIFF’S EXHIBIT No. F-1 


Woodmen of the World 
Life Insurance Society 
Omaha, Nebraska 


Office of the President 
February 25, 1938 
Esteemed Sovereign: 

You will rejoice with us that, by continued 
economies in management, by favorable mortal- 
ity experience, and as the result of a studied 
policy of careful investment we are enabled 
to hand vou the enclosed Refund Cheek. 

We may well be mutually happy over many 
evidences of the pronounced success of our be- 
loved Society. Our assets, amounting to over 
$125,000,000, are carefully serviced. periodically 
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examined by experts, and show us to be in a 
remarkably strong position. Our reputation for 
the prompt payment of legitimate claims is 
attested by hundreds of letters from gratified 
beneficiaries. Our camps, equipped in 1937 
membership campaigns with new paraphernalia 
for service, particularly in initiation, show an 
awakened and wide-spread interest in the car- 
dinal purposes for which the institution was 
founded. 

Our hospital property at San Antonio, Texas, 
has been greatly improved and our tuberculous 
guests have been made to feel more comfortable 
and more at, home. 

Our Radio Station WOW is a medium of in- 
creasing entertainment and information to our 
membership and the public, and serves to ad- 
vertise the financial and fraternal strength of 
the Society. 

Last March we wrote about 29,000 new mem- 
bers. I understand that a movement is now be- 
ing launched under the title ‘‘President’s All- 
Member Campaign,’’ challenging the nation- 
wide, uniform cooperation of our great mem- 
bership, in which more thousands of appliea- 
tions will doubtless be secured, and that in- 
dividual members assisting will be rewarded 
with valuable premiums. I am grateful for the 
compliment given me in the naming of this 
campaign, and predict most creditable results. 
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With this check let us offer our sincere good 
wishes and the hope that the year 1938 may 
bring you all your heart desires of material 
and spiritual comfort. 

Fraternally, 
De EK. BRADSHAW, 
DEB: EW President. [239] 


es 


Q. We again show you exhibit H, and ask you 
what that $10.55 represents. Why was that paid? 


Mr. Merrill: We object to that as imma- 
terial. 
The Court: Overruled. 


A. It was the proportionate part of the savings 
accumulated in 1937 and distributed to all members 
that were entitled to it. 

Q. Does the $10.55 shown by this check repre- 
sent the amount that was due Mr. Eric A. Kruss- 
man under his certificate for gains and savings? 

A. Yes, it does. 

@. For the year 1937? A. Yes. 


Mr. Jones: Again Mr. Yeager, you have no 
objection that I have asked him under cross 
examination these questions. Mr. Yeager said 
he had no objection. 


Q. If I understood you correctly, Mr. Pakes, 
you stated that gains and savings on certificates 
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were not distributed to any certificate holder until 
the certfiicate had been in force two years? [110] 

A. ero Penis or niere. 

Q. Then there was none prior to that time dis- 
tributed to Mr. Kiaussman ? 

AY That as corvect. 

Q. His certificate was taken out in September. 

A. September 1935. 

Q. Then it would be two years old on Septem- 
her 1937? A. That is correct. 

Q. Under the rules, would he not be entitled to 
a portion of the year’s gains and savings? 

Mr. Merrill: Objected to as leading. 

Mr. Jones: The stipulation waived any ob- 
jection as to the form of the question. I will 
read the stipulation at this time. 

‘Tt is hereby stipulated and agreed by and 
between the above named parties, by and 
through their attorneys of record, that the 
depositions of Farrar Newberry, Secretary of 
Omaha Woodmen Life Insurance Society, of 
Omaha, Nebraska, and B. J. Pakes, Assistant 
Secretary of said Society, witnesses on behalf 
of the above named defendant, may be taken 
before Katherine V. Peterson, Notary Public 
in and for the County of Douglas, State of 
Nebraska on the fourth floor Insurance Build- 
ing, Northwest corner of Seventeenth and Far- 
nam Streets, Omaba, Douglas County, Nebras- 
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ka, on Thursday, the 21st day of August, 1941, 
beginning at the hour of 10 o’clock A. M. of 
said day and [111] continuing until completed; 
that said depositions may be taken in short- 
hand, upon oral interrogatories and answers 
thereto, together with sueh exhibits as either 
party may tender, and that when so taken the 
same shall be transcribed and reduced to writ- 
ing signed by the witnesses, and certified by 
the said Notary Public, and transmitted to 
W. D. McReynolds, Clerk of the above entitled 
Court, Boise, Ada County, Idaho; and the 
depositions, so taken, may be read by either 
party to the action as evidence on the trial 
of said cause, subject, however, to all legal 
objections and exceptions, except as to the 
form of the interrogatories, that could be taken 
in case the witness were personally present 
and testified at the trial, it being expressly 
stipulated and agreed that all technicalities and 
formalities in respect to the taking, subserib- 
ing, certifying and transmitting of said depo- 
sitions are hereby waived, so that these depo- 
sitions can be used for all purposes as if they 
had been fully comphed with. 

It is further stipulated that said defendant, 
following the taking of said depositions, may, 
if it so desires, also take the depositions of any 
other officer or agent of the defendant. corpora- 
tion who might be produced at said time and 
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place as a witness or witnesses on behalf of 
said defendant, and that said deposition may 
be taken before the same Notary Public, [112] 
in the same manner aud with like effeet as the 
deposition of Tfarrar Newberry and/or B. J. 
Pakes, and thereafter transcribed, signed, cer- 
tified and transinitted and used in the same 
way. 

tt is further stipulated that either party to 
this action may be represented in the taking 
of said deposition or depositions by counsel 
who may not be of record in this cause, and 
that counse] so taking said deposition may, 
by agreement, change the time and place for 
the taking thereof, or may make any other 
change with respect to said deposition as they 
may agree upon. 

Dated this 8th day of August 1941." 

And that is signed by attorneys representing 
both parties here. 

The Court: Overruled. 


A. No, he would not. 

Q. The first time he beeame entitled was im 
1938 ? 

A. It was based on good standing as of Decem- 
emel, 1937. 

@. Who was the financial secretary of camp 
number 7 at Pocatello, Idaho, durmg the time 
and after the time Mr. Krussman took out the 
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certificate sued on up to the time of Mr. Kruss- 
man’s death, if you know? 

A. Basil Flemming. 


Mr. Jones: I make Mr. Pakes my witness 
for these questions,—I have already announced 
to the Court that I was willing to make him 
my witness. [113] 


Q. He was the financial secretary during the 
entire period of membership of Mr. Krussman ? 

A. Yes. 

Q. Mr. Pakes, are monthly reports prepared 
in this office sent out in duplicate to vour various 
financial secretaries ? 

A. Yes, they are prepared in this office and 
sent out to the financial secretaries with a duph- 
cate. 

Q. One of those is the duplicate retained by 
the financial secretary, and the original sent back 
in here with the money? A. Yes. 

Q. Is it audited each month? 

A. It is audited each month. 

Q. Ishow you, Mr. Pakes, what has been marked 
as exhibit G for identification, and ask you if you 
recognize the endorsement upon that check? 

A. I do. 

Q@. By whom was it endorsed? 

A. It was endorsed by Morris Sheppard, Pa- 
cific Woodmen Life Association, John T. Yates, 
Sovereign Clerk. 
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@. Was that the proper endorsement of your 


society ? A. It was. 
Q. Do you know whether that check was re- 
eelved by the defendant? A. It was. 


Q. About when was it received ? 

A. It was deposited April 7, 1936. 

Q. Was it paid,—the check? [114] 

A. The check was paid. 

Q. Proceeds received by the defendant? 

A. They were. 

Q. What installment was it applied upon, if you 
know ? 

A. It was appled on installment Number 4 for 
April, 1936. 

Q. Who was Morris Sheppard? 

A. He was treasurer. 

@. Who audits the reports? 

A. The Auditing department, various members 
of the auditing department. 

Q. You, as Assistant Secretary, are familiar and 
knew that this check was received? 

A. That is right. 


Mr. Jones: I wish to have that marked as 
exhibit G. I will now offer it in evidence. 

Mr. Merrill: Objected to as tmmaterial. 

The Court: Admitted. 

Mr. Jones: In order to shorten the ree- 
ord, a separate stipulation has been entered 
into and signed by the respective attorneys 
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herein which may be introduced by either the 
plaintiff or defendant at the trial. 


@. Mr. Pakes, from an examination of the 
monthly reports of Basil Flemming. the financial 
secretary at Pocatello, Idaho, how many members 
were delinquent durine the month of July, 1939? 

[115] 

Mr. Merrill: We object to this as being 
immaterial. I call attention to section 40-2331 
of the Idaho Code annotated which is_ the 
same as section 20 Chapter 225 1911 session 
laws and provides: ‘‘The constitution and laws 
of the society mav provide that no subordinate 
body, nor any of its subordinate officers or 
members, shall have the power or authority 
to waive any of the provisions of the laws 
and constitution of the society, and the same 
shall be binding on the society and each and 
every member thereof and on all beneficiaries 
of members.’’ That is the statute, and the cer- 
tificate they have introduced in evidence pro- 
vides: ‘‘If the payments required by the con- 
stitution, laws and by-laws of the Association 
are hot paid by the member. this certificate 
shall be null and void. Should this certifieate 
become void for any cause, acceptance of any 
payment from or for the member, or other act 
by any camp officer or member of the Associa- 
tion thereafter, shall not operate as an estoppel 
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or as a waiver of the terms of this contract.’’ 
Our position is this, that this has to do with 
the local camp, and if the local financial sec- 
retary or officers of loeal camp allowed pay- 
ment by delinquent members, they didn’t have 
a right to do this and it would not be a waiver 
on the part of the sovereign camp in this type 
of matter. 

The Court: I am gomg to allow this evi- 
dence [116] in and if T determine to rule oth- 
erwise I will strike ail this evidence. I think I 
ought to receive the evidence at this time and 
then if I reach the conclusion as you are con- 
tending, then the record may show that I will 
strike the evidence. 


A. The reports will show it. 

Q. Does the report for the month of August 
show it is for the installment of July? 

=a Thotmissasht. 

Q. When was that report received? 

“A. It was received August 18, 1939. 

Q. That report shows that the payments there- 
on were for the month of July? 

A. Yes, July. 

Q. You received the pay in vour office here on 
August 18th? A. That is right. 

Q. Can you tell from that report how many ot 
those members paid during the month of July? 
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A. We can tell. There are thirteen listed, of 
which three are reported for suspension, which 
makes remittance covering ten members. 

Q. You cannot tell when that money for those 
installments were actually received by Bazil Flem- 
ming, your financial Secretary ? 

A. From this report? 

ae Yos, [3097 A. Ne 

Q. <As far as you know from that report each 
and every member listed thereon may have paid 
the July installment in the month of August prior 
to the 17th day of August, 19392 

A. We could not tell from this report. 


My. Merrill: It is understood that it goes 
in under that general objection and the state- 
ment made by the Court. 

The Court: Yes. 


Q. You do not know whether or not the ten that 
you mention on here, that are reported to have 
paid,—whether that money actually came into the 
hands of Bazil Flemming, the financial secretary 
in the month of July or the month of August, to 
the 17th? A. No. 


Mr. Jones: There is no objection to my 
asking the Assistant Secretary. the witness on 
the stand, with reference to facts appearing 
in the reports without having offered the re- 
ports in evidence. Mr. Yeager said that there 
was no objection. That shows in the deposition. 
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Q. Can you tell by examining the report that 
was received by you on July 19, 1939, for the in- 
srulmienmt of June, what portion, if any, of the 
payments listed thereon was received in July by 
the financial secretary ? 

A. No, I cannot tell from this report. [118] 

Q. On what date was the report that we are 
considering which was received by you on July 
19, 1939, made up by Bazil Flemming, the finan- 
cial Secretary, as appears from the report? 

A. It was made up for the installment for 
June. 

Q. And certified by him on what date? 

A. Certified by him on July 18, 1939. 

Q. On the report made up by Bazil Flemming, 
the financial secretary, on July 18, 1939, it lists 
Eric A. Krussman as having paid $11.70. Is that 
right ? A. ‘That is Tight. 

Q. For what installment? 

A. For installment Number 6. 

@. Is it a faek that from the eheck shown in 
evidence that $11.70 was not paid until the month 
of July? Is that true? 

A. It was paid to the home office in the month 
of July. 

. By clieck. A. Cheek 372. 

Q. That is the check hearing date of July 18, 
1939 % A. Yes. 

Q. In the report you received on July 19, 1939, 
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Ikrig A. Krussman is listed under column 1 as a 
member of the society ? A. ¥6€s. 

Q. Referring to the report of the financial sec- 
retary, Bazil Flemming, that report was received by 
you on January 22, 1940, was it not? [119] 

A. Yes. 

Q. It hsted Enc A. Krussman as a inember of 
the Order at that time? A. Yes. 

Q. This report as you have heretofore testified 
is made up by vour home office? 

A. That part of it which is printed. 

Q. That lsts the members? A. Wes. 

Q. Then the report for the next month, the 
month of January 1940, which would be for the 
first installment, when would that be mailed out, 
if you know? 

A. It was due here on the fifth day of Febru- 
ary, but it was received here on the 21st day of 
February. 

Q. Do you know when it was mailed out? 

A. It is signed by Bazil Flemming on the 17th 
day of February. 

Q. According to the constitution, laws and by- 
laws of the company, the financial secretary is re- 
quired to return those reports not later than the 
fifth day of the month. 

A. They are due here on the fifth day of the 
month. 

Q. But it is a fact that they were never received 
by you until the middle or latter end of the month, 
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and that was true durme practically all the time 
Mr. Krussman held his certificate with the de- 
fendant ? 

A. I think that has been the practice. 

@. ‘There are not instances that you know dur- 
ing that time [120] when the monthly report was 
received by you as early as the fifth of the month? 

A. Without consulting the records I could not 
say. 

Q. I wish you would consult your records for 
at least two years prior to the death of Mi. Kruss- 
man and indicate whether any of those reports 
were received before the fifth day of the month. 

A. None of those reports for 1839 and 1940 were 
received on the fifth day of the month. 

Q. On or before the fifth day of the month? 

A. No. 

Q. Most of them were received around the—— 

A. The 18th or 19th. 

Q. Do you know, or can vou tell how many 
members were delinquent in the camp at Pocatello, 
eamp number 7, during the month of July, 1940? 

A. I cannot tell from these reports. I would 
have to consult the records in the auditmg depart- 
moent. 

Q. Could you state whether there was a sub- 
stantial number of them? 

A. Not a substantial number, there might be 
three or four. 
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Q. You knew that Mr. Eric Krussman, from 
the checks he forwarded here, was delinquent for 
a long period of time, did you not? 

A. I would not know that. [121] 

Q. Would you not know from the check ? 

A. We would not examine the check. 

Q. The check would be lsted, would it not? 

A. It would. 

@ The date of 18. A. No. 

Q. You would not pay any attention as to 
whether a check was given the month following 
ov after the last day of the month for the payment 
of the installment falling due in that month? 

A. No, we would not. 

Q. Through whose hands would these checks 
pass? 

A. The checks pass only through the hands of 
the Cashier. 

@. Then your secretary and treasurer do not 
know about the affairs of the business? 

A. Thev could not know all the details, there 
are 350,000 members. These members are listed 
every month, and they could not examine every 
one of those checks. 

QQ: Was not your Treasurer on these Gheclas 
| have shown you, and which have been intro- 
duced in evidence? It appears the stamp of the 
company was placed on them to acknowledge them, 
endorsements. A. Yes. 
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Q. To whom was authority given to cash checks 
and endorse the name of the company? [122] © 

A. The checks are deposited m the bank by the 
cashier. 

Q. By the cashier of the company. 

A. Yes. 

Q. ‘Then the cashier could observe the date the 
check was drawn, if he cared to do so. 

A. Yes, if he eared to do so. 

@. You delegate that authority to him to en- 
dorse the checks. A. No. 

@. Who endorses them? 

A. ‘The bank has authority to endorse our 
checks. 

Q. What banks? 

A. The Omaha National Bank. 

Q. You delegate to the bank the nght to en- 
corse your checks? A. lixaetly. 

Q. Then the bank, of course, record that check 
and know the date, would it not,—vanrious checks? 

A. I doubt if they would record both the check 
and the date. I am quite sure they do not record 
any dates. 

Q. What record do they keep? 

A. They keep the record of the amount of the 
check. 

Q. Of all foreign checks,—do they keep a rec- 
ord of them? 

A. Those are the mechanics of the bank, and IL 
do not know. 
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Q. But you do know that Erie Krussman was 
late all of these years, do you not? 

A. Only when he was reported on the report. 


[123] 
Q. He was reported late on the reports from 
time to time. A. “Wes, 
Q. You knew he was in default ever since 1936. 
Did you? A. No, J would not know that. 


Q. Do any of your reports show that he was in 
default in 1936? 

A. I would have to look through them. On re- 
port for installment number 10, received here on 
November 17, 1936,—1veceived here on November 
17, 1956, he was reported for failing to pay the 
current mstallment. 

@. Under your instructions to the financial 
secretary on the monthly report it is requested 
that remittances be forwarded how, to vour com- 
pany ? 

A. They are supposed to be reported by money 
order, express order, certified check, ecashier’s 
cheek, payable to the treasurer of the society. 

Q. But Mr. Krussman never did comply with 
any of those requirements ? 

A. They were personal checks. 

Q. You always accepted Is personal checks. 

A. Yes. 

@. All of his mstallments were paid by per- 
sonal checks. Is that not true? 

A. Jixcept—some were not. 
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Q. With the exception of two checks that were 
eashed by Mr. Flemming. A. Yes, [124] 

@. Were any of these checks transnutted by 
Mr. Krussman to Mr. Flemming ever returned to 
him with the request that Ma. Flemming get a bank 
draft? A. Not so faras | know. 

Q. The auditor of the company went over these 
reports each month? A. Yes. 

Q. Who was the auditor? 

A. ‘hey change around. 

Q. On the report received by vou on the 7th 
day of November 1936, it is provided that on or 
before the fifth day of each month the financial 
secretary of the camp must furnish the secretary 
of the Pacific Woodmen Life Assoeiation, Omaha, 
Nebraska, with a detailed statement of the stand- 
ing of the members of the camp. Do you know 
whether your financial secretary gave vou detailed 
reports of the standing of the members? 

A. Yes, he did. 

@. He did that from time to time. 

A. very month. 

Q. ‘Then your company knew the standing ev- 
ery month of the members of the society in camp 
number 7. 

A. Yes, as thev were given in the monthly re- 
ports of the financial secretary. 

Q. Could you tell from the checks of Mr. Ivuss- 
man, if you [1251 had cared to examine them, that 
he was not paying his installments before the end 
of the month for that particular month? 


186 Omaha Woodmen Life Ins. Soc. 


(Deposition of V. J. Pakes.) 

A. I suppose, if we had examined the checks 
we could. 

Q. You paid some compensation to the finan- 
cial secretary, didn’t you? 

A. Only for persistency of his business. 

@. What do you mean by persistency of his 
business ? 

A. New business that has been written and put 
on the books which has been maintained in good 
standing. 


Mr. Merzvill: 1 will object to this business 
of the financial secretary upon the ground that 
it is incompetent, irrelevant and immaterial 
for any purpose his duties are fixed by the 
constitution, the laws and the by-laws of the 
Company and set out in the certificates and 
they cannot be altered or changed. 

The Court: That is one of the main ques- 
tions in the case. I will let this go m the same 
as the other evidence. 


Q. Is it not a fact you allowed special com- 
pensation? How much would you pay for putting 
new business on the books? 


My. Merrill: May my objection go to this 
line of testimony. 
The Court: Yes. 


A. He was allowed a certain schedule of com- 
pensation, [126] according to the certificates that 
were in foree, according to the amount of cer- 
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tificates that were in force. 
Q. That would be for making up his reports 
and keeping them. 
A. I am speaking only of the business that has 
recently been put on, not for old business. . 
Q. Would he get the same as any other agent 


who wrote up new business? be No. 
Q. This compensation vou paid was not for 
writing new members. A. It was not. 


Q. It was for keeping the old members on. 

A. The svstem of compensation for this per- 
sistent business has been changed from time to time. 
There was a time they were paid for four years; 
then there was a time when they were paid for 
two years; and there was a time when they were 
paid for net increase in the camp. 

Q. It is a fact you paid him compensation for 
certain of his work. 

A. You refer to Mr. Flemming. 

Q. © Yes. 

A. I would have to look it up to see if he really 
vot compensation. I do not know if he had any 
business that came in under that provision. 

Q@. He did get some compensation during that 
time. Did he not? [127] 

A. He got some in 1938 and 39 and ‘40. 

Q. I show you what has been marked exhibit 
I, and ask you to state, if you know, what it 1s? 

Mr. Jones: I will ask to have the Clerk 
mark this as exhibit I. 
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A. That is the monthly report of the financial 
secretary of the camp. 

Q. It is for what month? 

A. It covers installment No. 11, for the year 
1938. 

Q. Is there anything on it that indicates when 
it was received by defendant? 

A. Yes, it was received on December 22, 1938. 

Q. There are some pencil notations on it. 

A. The pencil notations on the right side of 
the report indicate the amount of remittance and 
the kind of remittance. 

). Wien Was that put on? 

A. It was put on on the date it was received in 
the cashier's Department. December 22, 1938. 

Q@. Put on at the home office? 

A. Yes, at the home office. 

Q. Do you observe in those pencil notations 
anything that indicates there was a personal check 
there? | 

A. Personal check 64 for $11.55. Another per- 
sonal check for $10.82. 

Q. Is Eric Krussman listed as a member on 


that report? [128] 5. teas. 
@. Kila: «am dee aiwathi ite ® 
A. TAG GGA: ig See Reo. 
Q. [s that indieated under column 3? 
. 26s, 


f. Is a similar report to that gent out eaen 


Y 


month and received by the vartous camps? 
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A. 


Yes, it is. 

Mr. Jones: We offer in evidence exhibit K. 

My. Yeager: We have no objection. 

The Court: Do vou offer it now. 

My. Jones: Yes, we offer it now, and at 
the time of the taking of the deposition there 
Was no objection. 

The Court: Admitted. 


PLAINTIFE’S EXHIBIT NO. K 
[Title of District Court and Cause. ] 


STIPULATION FOR TAKING 
DEPOSITIONS 


It Is Hereby Stipulated and Agreed by and 
between the above named parties, by and 
through their attornevs of record, that the 
depositions of Farrar Newberry, Secretary of 
Omaha Woodmen Life Insurance Society, of 
Omaha, Nebraska, and B. J. Pakes, Assistant 
Secretary of said Society, witnesses on behalf 
of the above named defendant, may be taken 
before Katherine V. Peterson, Notary Public 
in and for the County of Douglas, State of 
Nebraska, on the Fourth Floor, Insurance 
Building, Northwest corner of Seventeenth 
and Farnam Streets, Omaha, Douglas County, 
Nebraska, on Thursday, the 21st day of Au- 
gust, 1941, beginning at the hour of 10 o’clock 
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A. M. of said day and continuing until com- 
pleted; that said depositions may be taken in 
shorthand, upon oral interrogatories and an- 
swers thereto, together with such exhibits as 
either party may tender, and that when so 
taken the same shall be transeribed and re- 
duced to writing, signed by the witnesses, and 
certified by the said Notary Puble, and trans- 
mitted to W. D. McReynolds, Clerk of the 
above entitled Court, Boise, Ada County, Idaho; 
and the depositions, so taken, may be read by 
either party to the action as evidence on the 
trial of said cause, subject, however, to all 
legal objections and exceptions, except as to 
the form of the interrogatories, that could be 
taken in case the witnesses were personally 
present and testified at the trial, it bemeg ex- 
pressly stipulated and agreed that all techni- 
ealities and formalities in respect to the tak- 
ing, [241] subscribing, certifying and trans- 
mitting of said depositions are hereby waived, 
so that these depositions can be used for all 
purposes as if they had been fully complied 
with. 

It is further stipulated that said defendant, 
following the taking of said depositions, may, 
if it so desires, also take the depositions of any 
other officer or agent of the defendant corpora- 
tion who might be produced at said time and 
place as a witness or witnesses on behalf of 
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said defendant, and that said deposition may 
be taken before the same Notary Public, in 
the same manner and with like effect as the 
deposition of Farrar Newberry and/or B. J. 
Pakes, and thereafter transcribed, signed, cer- 
tified and transmitted and used in the same 
way. 

It Is Further Stipulated that either party to 
this action may be represented in the taking 
of said deposition or depositions by counsel 
who may not be of record in this cause, and 
that counsel so taking said deposition may, by 
agreement, change the time and place for the 
taking thereof, or may make any other change 
with respect to said deposition as they may 
agree upon. 

Dated this 8th day of August, 1941. 

DONS 
RALPH H. JONES 
Attorneys for Plaintiff, 
Residing at Pocatello, Idaho 
A, L. MERRILL 
R. D. MERRILL 
Residing at Pocatello, Idaho 
RAINEY T. WELLS, A.L.M. 
Residing at Omaha, Nebraska 
Attorneys for Defendant. 


[Endorsed]: Filed Oct. 15, 1941. [242] 


192 Omaha Woodmen Life Ins. Soe. 


(Deposition of V. J. Pakes.) 

Q. I show you what has been marked as exhibit 
J, purporting to be a letter to Mr. Bazil Flemming 
from Farrar Newberry, Secretary, and ask you to 
examine it and state if the signature on that letter 
is the signature of Farrar Newberry, the Secre- 
tary ? m&. © tips: 

Q. You are the assistant to the Secretary. 

A. Yes sir. 

Q. ‘The party who puts that on is authorized to 
stamp that signature on there? 

A. That is correct. [129] 

Q. There are various mdividuals in the home 
office who have the authority to stamp that signa- 
ture ? A. They have. 

Q. Wherever it appears on letters sent out to 
your financial secretaries, it imdicates the letter 
is a genuine letter from the secretary’s office. 
Wherever that signature appears, 1s it authorized? 

A. ‘That 19. Pgh. 


Mr. Jones: We offer exhibit J. 
My. Merrill: Objected to as immatertal. 
The Court: Admitted. 
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PLAINT > Xeeel NO. # 


Omaha Woodmen Life Insurance Society 
Omaha 
Nebraska 
December 30, 1988 
7 Idaho 

Mr. Basil Fleming, F. 8., 
236 No. 12th St., 
Poeatello, Idaho. 


listeemed Sovereign: 


Your report for installment No. 11 for the 
year 1938 has been audited and we find there 
is an over-reniuttance of $1.27 on it. 

You show as the total collection of your re- 
port the amount of $43.80. You remit $45.07, 
whieh causes the over-remittance of $1.27 on 
this report. Deducting this amount from your 
previous debit balance of $2.31 leaves a debit 
of $1.04. 

Special compensation in the amount of 75 
cents was recently credited to your account, and 
deducting this amount from the above men- 
tioned debit balance of $1.04 leaves your ac- 
count now showing a debit balance due from 
you of 29 cents, which amount kindly include 
thru line 6 of the summary when rendering 
vour next regular report. 
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Ienclosed please find report list for install- 
ment No. 12 for the year 1938. 
Fraternally yours, 
FARRAR NEWBERRY, 
Secretary. [240] 


Mr. Jones: That is all the Gross and tom 
I read what is shown as redirect examina- 
tion. 

Redirect Examination 

Mr. Merrill: He is still your witness. 

Mr. Jones: All right, I will continue with 
the examination. 


Q. Mr. Pakes. you identified and testified on 
cross examination to certain refunds which were 
made to Mr. Krussman, one being February 1938, 
one February 1939, and one February 1940. Would 
you explain a lttle more fully to whom distribu- 
tions were made, and in what manner it was de- 
termined to whom distributions should be made? 

A. The distribution was made to all members 
who have been continuously in membership for 
two years or more, and were in good standing to 
the end of the vears for which [130] these checks 
refer. The amounts were determined actuarily, and 
distributed according to form of certificate, amount 
of certificate, amount of actual contribution, an- 
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nual assessment and amount of reserve aceunulat- 
ed on these certificates. 


Mr. Jones: I will omit to nearly the bottom 


of page 37, second question from the bottom. 


? 


Q. In other words, a person who becomes sus- 
pended before the date upon which the distribu- 
tion was made and remained suspended would not 
be entitled to the distribution for that particular 
vear? 

Mr. Merrill: Now we object to that, this 
renders the deposition unintelligible leaving 
out a full page and reading only the one ques- 
tion. The question starts with ‘‘in other words.”’ 
Unless the entire testimony is given it is mis- 
leading. 

Mr. Jones: He may read it if he wants it in. 

Mr. Mermrill: It is unintelligible because it 
presupposes a condition. 

The Court: I think Mr. Merrill is correct 
on that. 

Mr. Jones: Let it go for the present. Now 
I will omit the deposition down to page 42, 
the first question under what is designated as 


Recross Examination 
Q. Mr. Pakes were there any such certificates 
at the local [131] camp in Poeatello, Idaho, which 
you have referred to? 


Mr. Mermll: Objected to as immaterial, con- 
fusing and unintelligible. 
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The Court: Sustained. 

Mr. Jones: Reserving the right, if they go 
into any of these matters with this witness, 
that I may go mto the matter further, I be- 
heve that is all. 

Mr. Mermll: You are through with the dep- 
osition. 

Mr. Jones: With the reservation I stated. 

The Court: You may have that mght. We 
will recess now until mornmg at 10 o’clock. 


10 o’Clock A. M., October 23, 1941 

My. Jones: I desire at this time to read the 
agreement in the stipulation between the par- 
ties relative to taking this deposition,— 

Mr. Merrill: We object to the reading of 
this again, it is entirely immaterial. 

Mr. Jones: I read a portion of it yesterday. 

The Court: J thought this stipulation was 
read into the record vesterday. 

Mr. Merrill: Yes, and we object now, it 
would be taking up the time of the court and 
is entirely immaterial. 

The Court: [Ht is a part of the record in the 
case. 

Mr. Jones: Then at this time we offer in 
[182] evidence the stipulation entered into on 
the 8th day of August 1941 between the attor- 
neys for the plaintiff and the attorneys for the 
defendant. I will ask that it be marked, and 
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now J will offer in evidence exhibit Ko wiich 
is the stipulation to take the deposition. 

The Court: It is admitted, of course. 

Mr. Jones: That is all, of this witness or 
deposition. 

Mr. Merrill: J want to make this observa- 
tion: while this deposition of Mr. Pakes was 
originally taken by one of counsel for plaintiff, 
Ma. Jones has used it as his deposition, or the 
deposition of Ins witness, he has omitted cer- 
tain parts which IT assume he felt were not 
helpful to him. Now, as to whether these omit- 
ted parts may be considered as being in the 
record, or should it be presented by us when 
we commence our side of the case. It seems to 
me that it would be more helpful to the Court 
to have it in at one time, and if so I will go 
ahead with the deposition. 

The Court: I think your stipulation cov- 
ered the provision that either party may use 
any part of the deposition. 

Mr. Merrill: That is right. 

The Court: Then I suppose vou may use 
any part you desire. [133] 

Mr. Jones: It occurred to me that it might 
be better if he introduced what. part of the 
deposition he desires at this time. 

The Court: I think perhaps it is a good 
idea to keep the whole deposition together, and 
introduce it at one time. 
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The following was read by Mr. Merrill, as cross 
examination. 


Cross Examination 
Ma. Merrill: On page two of the deposition 
there was an answer to the question: ‘‘Q. Has 
there been any change in the character of the 
society, along with the change in the name?’’ 
and the answer was that there was none. I don’t 
think the next was read into the record. 


Q. Will you please state what is the character 
of the society what type of society is the defendant? 

A. The Omaha Woodmen Life Insurance So- 
ciety is a fraternal benefit society organized under 
the laws of Nebraska, having a lodge system, rit- 
ualistic form of work, representative form of gov- 
ernment, and conducted solely for the mutual ben- 
efit of its members, and not for profit. 


Q. Mr. Merrill: ‘The question at the bot- 
tom of page four of the deposition was asked 
and answered. I will read the questions and 
answers, at the top of page 4 of the deposi- 
tion. [134] 


Q. in addition to the $11.70 was he required to 
pay anvthig to the local camp? 
A. Yes, there were certain local camp dues. 
Q. Is that fixed by the local camp? 
A. Yes, sir, it is fixed by the local camp. 
Mr. Merrill: At the bottom of page 4+ the 
question was read, and answered: ‘‘If you 
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know, was the claim for death benefit approved 
or rejected,’’ and the answer was that the claim 
was rejected. I will start from that answer. 


Q. Will you state why the claim was rejected? 
Mr. Jones: That is objected to, it calls for 
a conclusion of the witness. 
The Court: Overruled. 


A. The claim was rejected because Mr. Kruss- 
inan was automatically suspended by reason of in- 
formation contamed in the death proofs that he 
was at the time of attempting to again become a 
member, in ill health. 

Q. Mr. Pakes, had he failed to pay any install- 
ments which were required ? 

A. ‘The mstallments were paid, but they were 
not paid in proper,—in due time. 

Q. When was he required to make payment of 
his monthly installments? 

A. The monthly installments were due on the 
first of the month, with a grace period until the 
last day of the [135] month. 

Q. Mr. Pakes, I hand you what purports to 
be a carbon copy of a letter addressed to Harry 
K. Krussman dated November 14, 1940, and ask 
if it is a part of the records and files of the society 
in your possession, and ask if the original of that 
letter was mailed to Ma. Krussman ? 

A. tkxhibit 10 is a carbon copy of a letter sent 
to Mr. Harry KH. Krussman under date of Novem- 
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ber 14, 1940, and it is a copy of the letter that 
was actually forwarded to Mr. Harry EK. Kruss- 
man. 

Mia. Merrill: At the taking of the deposition 
Mr. Jones said that plaintiff admitted that 
Harry . &russinan received the origmal of 
exninit 10. 

Defendant offers exhinit 10 at this time. 

My. Jones: We object to that portion of 
the exhibit which sets forth any couelusions or 
reasons on the pait of the party wiiting the 
letter. We have no objection at this time to the 
fact, which shows that tender refund, but we 
object to that part of the letter which states 
anything other than the rejection of the claim. 

Mr. Merrill: We offer the whole letter. 

Mr. Jones: Objection also that it is a self 
serving declaration. 

The Court: Overruled, it is admitted. 


vs. Harry EH. Krussman 201 


(Deposition of V. J. Pakes.) 
DEFENDANT’S EXHIBIT NO. 10 
November 14, 1940. 


Mr. Harry E. Krussman 
Twin Falls, Idaho 
Dear Sir: 
Re: Evie A. Krussman, deceased 
Certificate No. TE-1321001 

Claim under the above numbered benefit cer- 
tincate issued by this Society on the life of your 
father, the late Eric A. Krussnman, has been 
rejected on the ground that he was under sus- 
pension at the time of his death, and upon all 
other grounds on which the Society may be 
found to be entitled to deny hability under the 
certificate, he having become suspended by rea- 
son of the fact that the Julv, August, Septem- 
ber, October, November and December install- 
ments of the vear 1939, and the January, Feb- 
ruary, March, April, May, June and July in- 
stallments of the year 1940 were not paid by 
your late father to the Financial Secretary of 
the local camp on or before the last days of 
those months in which the installments were 
due on account of the benelit certificate. 

Under the agreements contained in the ap- 
plication, the terms and conditions of the ben- 
efit certificate, and the provisions of the Con- 
stitution, Laws and By-Laws of the Society, 
all of which were a part of the contract between 
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the Society and your father, the late Eric A. 
KKrussman, each monthly installment of the 
annual payment on this certificate became due 
on the first of each calendar month, and when 
he failed to make payments of these install- 
ments on or before the last days of the months 
in which the installments were due, he became 
suspended, and the certificate became null and 
void. 

The Constitution, Laws and By-laws of the 
Society in foree and effect when the late Mr. 
KKrussman became suspended specifically pro- 
vided that a suspended person must be in good 
health when delinquent installment or install- 
ments are paid by or for him, and that he must 
remain in good health for thirty days there- 
after in order to revive the benefit certificate 
which he had held and be restored to bene- 
ficiary membership thereunder. We have before 
us evidence constituting positive proof that 
the late Eric A. Krussman was not in good 
health when the delinquent imstallments sub- 
sequent to No. 6 for the month of June of the 
year 1939 were paid, therefore the payments 
under the provisions of the Constitution, Laws 
and By-laws of the Society as hereinbefore 
cited did not have the effect of reviving the 
above numbered benefit certificate which he 
had held, and the Society meurred no Hability 
under the certificate by reason of Mr. IKruss- 
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man’s subsequent death on August 2, 1940, 
while under suspension. 

Enclosed vou will find Refund Warrant No. 
10-54080 payable to your order in the amount 
of $153.25, the amount remitted to the Seere- 
tary of the Society covering delinquent install- 
ments for the months of July, 1939 to July, 
1940, inclusive, and installment No. 8 for the 
month of August, 1940, less the amount of re- 
fund or distribution of savings check issued and 
released by the Society February 1, 1940, pay- 
able to the order of your late father in the 
amount of $10.55, representing gains and sav- 
ings effected by the Society which would have 
been apportionable to the above numbered ben- 
efit certificate had payment of the installment 
thereon been made regularly and in due time 
and the certificate continued in force and effect. 

In denying lability for death benefit under 
certificate No. 'H-1321001 on the above ground, 
the Society does not waive any [252] other 
grounds on which it may be found to be en- 
titled to deny lability thereunder. 

Very truly yours, 
CLAIM DEPARTMENT 
LEYS RU ed eee ane ae ee 
hwm/mlf 
enel. [253] 
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Q. Mr. Pakes, it appears in this letter that the 
installments [1386] of assessment commencing with 
the month of July 1939 to and inchiding August 
1940, were tendered to Harry E. Krussman. Do you 
know if that tender was made, warrant issued and 
delivered to Mr. Krussman? 

A. Yes, tender was made and check delivered. 

@. Less an amount of distribution of savings 
which was paid to him in February 1940? 

A. Yes. 


Mr. Merrill: Mr. Jones read the next few 
questions and answers down to the middle of 
page 6. 


Q. Mr. Pakes, I hand vou a note or letter dated 
August 25, 1939, from Bazil Flemming, and ask you 
if the remittance for the month of July 1939 was 
received with that letter marked exhibit 11? 

A. Exhibit 11 is the original letter of Bazil 
Flemming the financial secretary, letter transmit- 
ting $11.85 being a payment for E. A. Kirussman for 
the month of July 1939 received at the office on 
August 28, 1939. 

Q. When Exhibit 11 was received, did it have 
thereon any of the notations made in ink or stamps? 

A. The notations in ink and stamp were made 
at this office. 

@. Do you have any information as to the date 
the payment of the July 1939 installment was made 
to Bazil Flemming the financial secretary? I mean 
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the date Mr. Krussman paid the Jnly installment? 
[137] 


My. Mermill: Down to the middle of page 7 
Was read. 


Q. As I understand it, that covered fourteen in- 
stallments, less $10.55 which was deducted by rea- 
son of the distribution which had been made subse- 
quent to the date you say he was suspended? 

A. ‘he check covers the said installments, less 
$10.55 which was a cheek for the distribution of 
savings dated February 1, 1940. 


Mr. Merrill: Now, we go to the second 
question on page 8 of the deposition. 


@. Mr. Pakes, as I understand it, you said Mr. 
Krussman became suspended August 1, 1939, by 
reason of his failure to pay the July 1939 install- 
ment on or before the last day of that month. Will 
you please state if there is any provision in the 
certificate or constitution, laws and by-laws in effect 
at that time requiring payments to be made before 
the last day of the month? 

A. There is a provision in the constitution and 
laws and I believe it is section 63. 

Q. You say Section 63. 

A. Yes, | beheve it is section 63. 

@. IT hand you the constitution and ask you 
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what section 63 provides in the event a member does 
not pay his installment before the last day of the 
month in which it [138] becomes due. 

A. Section 63 provides for automatic suspension 
of a member if he fails to make payment on or be- 
fore the last day of the month. 

Q. Mr. Pakes, referring to the same exhibit, is 
there anv provision therein providing that a person 
may reinstate his membership after suspension, and 
condition upon which reinstatement may be had? 

A. Yes, there is a provision for such person to 
renew his contract with the society, 1f he 1s in good 
health. 

@. Would you mind reading that section as a 
part of vour evidence ? 

A. “‘Seetion 65. Any person who has become 
suspended for not making any annual payment or 
installment thereof may within three calendar 
months from the date of his suspension again be- 
come a member of the society by the payment of the 
delinquent installment or installments, provided he 
is in good health at the time of such payment and 
remains in good health for thirty days thereafter. 
Whenever installments of payments are paid by or 
fora person who has become suspended for the pur- 
pose of again making him a member, such payment 
shall be held to warrant that he is at the time of 
making such payment in good health, and to war- 
rant that he will remain m good health for thirty 
days after such attempt to again beeome a member, 
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and to contract that such installments when so paid 
after he has become suspended for not [139] making 
payments shall be received and retained without 
waiving any of the provisions of this section or of 
these laws until such time as the Secretary of the 
society shall have received actual, not constructive 
or imputed, knowledge that the person was not im 
fact im good health when he attempted to again be- 
come a member. Provided that the receipt and the 
retention of payment of such installments in case 
such person is not in good health shall not make 
such person a member or entitle him or his bene- 
ficiarv or beneficiaries to any rights whatever.’’ 

Q. Mr. Pakes, as I understand from this section, 
if a member attempts to reinstate within three 
months from the date of suspension, he may do so 
by the payment of the delinquent installments, if he 
is then in good health? 

A. That is a fact. He must be in good health 
and warrant that he will remain in good health for 
thirty days after such payment. 

Q. That provision was in effect on August 24, 
19389 ? A. It was. 

(. Has it been in effect from 1935 up to and 
inehiding 19389? 

A. Yes, it was in effect for that period. 

Q. Mr. Peaks. when installments are remitted 
to the somety after the suspension of a member, cdo 
vou make any inquiry as to the condition of the 
health of the member ? A. No. 

Q. Are vou required to do so? [140] 
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Mr. Jones: Objected to as calling for a con- 
clusion of the witness. 
The Court: Overruled. 


A. No. 

Q. Did you, or so far as you know, any other 
officer of the society have any knowledge of the con- 
dition of Mr. Krussman’s health on August 24, 
1939 ¢ A. WNo. 

Q@. When did vou first receive information that 
My. IKrussman was not in good health on August 24, 
1939 ? 

A. That condition was developed in the proofs 
of death. 

Q. Then as I understand it, you had no knowl- 
edge of the condition of his health on August 24, 
1939, until after his death? 

A. Vhat is right. 

Q. Mr. Pakes, is there any provision in the con- 
stitution, laws and by-laws concerning the authority 
of a finaneial secretary of a local camp to change, 
alter or waive any of the provision of the consti- 
tution, laws and by-laws? 

A. There is a provision. Section 82 of the con- 
stitution. laws and by-laws in effect September 1. 
1937. provides that no officer, emplovee or agent of 
the society or the sovereign camp has power, right 
ov authority to waive anv of the conditions upon 
which benefit certificates are issued. or to change. 
waive any of the provisions of the Constitution, 
laws and by laws. [141] 
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Mr. Jones: That is objected to on the 
¢eround that it is not the best evidence. 

The Court: If you have the constitution in 
evidence it would not be the best evidence. The 
objection is sustained. 

Mr. Mermll: We would like to read the 
parts of the constitution which provide for this. 
There is a provision of the constitution which 
provides that no officer, employee or agent of 
the society of the sovereign camp has power, 
right or authority to waive anv of the condi- 

tons upon which benefit certificates are issued, 
or to change, waive any of the provisions of 
the constitution, laws and by-laws. 

The Court: But counsel understands that is 
not a quotation of the constitution and the con- 
stitution is in evidence. Chjection sustained. 

Mr. Merril]: Exeeption. 


Q. Will vou refer to section 109, sub section (g) 
and please read that provision. 

A. Section 109, sub-section (@) provides: ‘‘See- 
tion 109 (¢). The financial secretary shall not by 
acts, representations or waivers, nor shall the camp 
by vote or otherwise, or any of its officers, have any 
power or authority to waive anv of the provisions 
of the constitution, laws and by-laws of this society 
nor to bind the society by any such acts.’’ [142] 

@. Will vou explain the duties of the financial 
secretary in connection with receipt and transmis- 
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sion of assessment paid by members to the secretary 
of the society ? 

A. The financial seeretary,—one of his duties is 
to remit all money to the home office paid to him by 
the members. 

Q. How about his duty concerning the receipt 
of the money? Is the member required to pay the 
financial secretary, or is he required by the con- 
stitution to make any collections ? 


Mr. Jones: Objected to as ealling for a con- 
elusion of the witness. 
The Court: Overruled. 


A. The member is required to pay to the finan- 
cial secretary. There is no duty involved on the part 
of the financial secretary that he should make the 
collections. 

QM. As vou understand the constitution, laws and 
by-laws. what governs the standing of a member,— 
the payment to the financial secretary, or the re- 
ceipt of the assessment or installments of assess- 
ments by the Secretary of the Society ? 


Mr. Jones: Objected to as calling for a con- 
elusion of the witness, it is all set out in the 
constitution and by-laws and what his under- 
standing is would merely be a conclusion. [143] 

Mr. Merrill: We call attention to the stipu- 
lation which counsel has called to our attention 
here, and we feel that he is not entitled to in- 
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voke such objection. Had such objection been 
made at the taking of the deposition the consti- 
tution could have been quoted at that time. 

Mir. Jones: We did not waive our right to 
object to these matters. 

The Court: Now let the Court understand 
this. I understand that the constitution and by- 
laws prescribe the duties of the financial sec- 
retary. 

Mr. Mermll: They do in part at least. 

The Court: The Court will permit this sub- 
ject to the understanding that if it is contrary 
to the by-laws and of course, the court will 
have to decide that. 

Mr. Jones: That can be determined. 

Mr. Merrill: Yes, by a thorough search of 
the constitution and by-laws. 

The Court: That seems to be one of the 
questions to be put up to me. I have to decide 
that. J don’t think that I should take his opin- 
ion on this matter. You are asking him now, 
what vou are going to ask the Court. If the 
Constitution presertbe the duties of this finan- 
cial secretary that would be the best evidence 
and I will have to read that. I will sustain the 
objection. [144 ] 

My. Merrill: May I read the answer for the 
record. 

The Court: Yes. 
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A. ‘The payment of the assessment or install- 
ments of assessment to the financial secretary. 

@. In the actual practice of the society, is the 
same thing true? A. Yes. 


The Court: You understand that if all of 
this 1s within the constitution I am not sustain- 
ing the objection. 

Mr. Merrill: Now, for the purpose of clarity 
only, I will ask it again. 


QM. As vou understand the Constitution, laws and 
by-laws what governs the standing of a member,— 
the payment to the financial secretary, or the receipt 
of the assessment or installments of assessment by 
the secretary of the society ? 

A. The payment of the assessment, or install- 
ments of the assessment to the financial secretary. 

@. In the actual practice of the society, is the 
same thing true? A. Yes. 

@. Would the fact that the financial secretary 
fail to make his remittance and camp report to the 
secretary of the society within the time required by 
the constitution, [145] laws and by-laws, have any 
effect upon the standine of an individual member 
of that camp. if he had in faet paid his installment 
to the financial seeretary as required ? 

A. If he made the payment to the financial see- 
retary of his camp, it would have no effect on his 
standing and the validity of lis certificate. 
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Mr. Merrill: Now, I go to page 36 of the 
deposition, the first question and answer was 
read into the record, under the redirect exami- 
nation. [ will start with the second question on 
the redirect examination. 


Q. As JI understand it then, vou determine to 
whom the distribution is to be made from the rec- 
ords of the society as to the members who have 
paid their installments to a certain date; that is, 
veu base that entirely upon the records as vou re- 
ceive them from the financial secretary. 

aS Matis wrrect 

Q. The dates of payment of Mr. Kiussman have 
been testified and also a stipulation entered into as 
to the dates of these pavments, some of which were 
paid after the last day of the month, and if it 
should develop that certain payments had been 
made after the last day of the month, and that Mr. 
Kaiussman had been suspended, although vour rec- 
ords do not show that, what would be your practice 
mm a ease of that kind ? 


Mr. Jones: Objected to as calling for a con- 
clusion of the witness based upon a hypotheti- 
cal question. [146] 

The Court: Overruled. 


A. We would accept the payment and take it for 
eranted the payment had been made in time. 

Q. On that basis would you make the distribu- 
tion ? A. We would. 


214 Omaha Woodmen Life Ins. Soe. 


(Deposition of V. J. Pakes.) 

Q. You have testified also that in making tender 
of refund of assessments to the beneficiary under 
the certificate of Mr. Krussman you deducted from 
the amount paid the sum of $10.55 which was paid 
to him on February 1, 1940 as a distribution of sav- 
ings and gains. Will vou explain that deduction? 
The reason for it? 

A. The deduction was simply made because of 
the fact that later on it was developed that Mr. 
Krussman was improperly or illegally reinstated. 


Mr. Jones: We move to strike that as a con- 
clusion of the witness that he was improperly 
and illegally reinstated. 

The Court: Of course, counsel understands 
that this is not binding on the Court. That is 
one of the ultimate questions to be decided 
here. It may stand. 


Q. Mr. Pakes was that because he did not pay 
the July installment of 1939 before the last day of 
that month ? 

A. You refer to the deduction of that amount? 

Q. Yes. A. JI would say it was. 

Q. In other words, a person who becomes sus- 
pended before the [147] date upon which the dis- 
tribution was made and remained suspended would 
not be entitled to the distribution for that partien- 
lar vear? 


Mr. Jones: I shall have to object on the 
eround that it calls for a conclusion of the 
witness. 
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The Court: As I have stated, this of course, 
is a matter that the Court will have to decide. 
I will permit it to go in for the present time. 
I{ is an opinion of the witness. I will admit it 
now subject to a ruling later on whether it 
should be stricken out. | have to hear you on 
this matter, I will permit it to go in with that 
understanding. 


A. ‘That is correct. He would not be entitled to 
a distribution. 

Q. Do vou base vour records as to membership 
or suspension entirely upon the reports which you 
receive each month from the financial secretary ? 

A. We do. 

Q. On cross examination you testified that from 
time to time it was reported by Bazil Flemming, 
the financial secretary of camp seven at Pocatello, 
Idaho, that Mr. Krussman had failed to pay his in- 
stallments. Do you have a record of the times such 
reports were made? A. Yes we have. 

Q. In addition to the reports themselves, did vou 
as a part of vour record have a card record showing 
those failures to pav? [148] 

A. Yes. membership cards show such informa- 
tion. 

@. Mr. Pakes, I hand you ecard which has been 
marked exhibit 18. Is that the card record which you 
sav vou kept of the membership of Eric A. Kruss- 
man ? 
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A. That is correct. That 1s the membership card 
of Erie A. Krussman. 

@. Will you please explain the notations appear- 
ing thereon which you say indicate the months in 
which Mz. Krussman did not pay his installment 
during the month in which it was due in accordance 
with the report of the financial secretary ? 

A. This ecard shows the dates of delinqueney, re- 
instatement ete., advance payments, also. 

Q. Please state which monthly installments the 
eard shows as not having been paid. 


Mr. .fones: Objected to on the ground, 
first, that the ecard is not the best evidence, it 
was not the record of the financial secretary at 
Poeatello. Second; it is an attempt to show by 
testimony what the card shows without having 
it in evidence. 

The Court: For the present the objection is 
sustained. 

Mr. Merrill: We offer it in evidence at this 
time. 

The Court: It may be admitted. [149] 


A. he date of suspension is November 1, 1936, 
showing nonpayment of the October installment; 
June 1, 1937 for non-payment of May installment 
of 1937: and July 1, 1937 showing non-payment of 
June installment: August 1, 1937 indieating suspen- 
sion for non-payment of July installment. Mere is 


date of Octoher 1, indieating suspension for non- 
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payment of September installment, and here is 
August 1, 1939, date of suspension, indicating non- 
payment of July installment of 1939, and date of 
August 1, 1940, indicating suspension for non-pay- 
ment of the July installment of 1940. 

@. What is the next line underneath ? 

A. The next line shows the date of reinstate- 
ment. 

@.  lixplain each of those notations. 

A. December 1, 1936, shows that delinquent in- 
stallment of October 1936 was paid and reinstate- 
ment is dated December 1, 1936; next date showing 
suspension of June 1, 1937 for non-payment of in- 
stallment of May, reinstatement being dated July 
1, 1957; July 1, 1937 suspension for non-payment 
of June installment shows a_ reinstatement on 
August 1, 1937, and August 1, “37 suspension for 
non-payment of July installment shows a reinstate- 
ment on October 1, ’37; and October 1, 1937 sus- 
pension for non-payment of September installment, 
reinstatement was dated November 1, 1937; sus- 
pension of August 1, 739 for non-payment of July 
1939 installment, reinstatement [150] was made on 
August 29, 739; suspension of August 1, 1940 for 
non-payment of July installment shows a reinstate- 
ment on August 9, 1940. 

@. Mr. Pakes, when you spoke about reinstate- 
ment, did you mean by that, that is an entry as to 
when you received payment of that installment, or 
about the time vou received it? 
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A. It is about the time. It is not the date of the 
actual receipt of the payment, except the last one, 
which was dated August 29, ’39, which I believe is 
the actual date the payment was received here. 

Q. Are the notations of reinstatement subject to 
conditions of reinstatement set out in the constitu- 
tion, laws and by-laws to which you testified on 
direct examination ? 


Mr. Jones: Objected to on the same ground, 
that it is calling for a conclusion of the wit- 
ness. 

The Court: It goes in under the same rul- 
ing. 


A. That is mght. 

Q. On cross examination, Mr. Pakes, you testi- 
fied concerning a detailed report of the standing of 
members required and made by financial secretaries. 
Do you receive any other detailed statement than 
the regular monthly report with reference to which 
vou have testified ? 

A. There were some special remittances which 
are shehtly different than the regular report. Those 
are remittances that are received between the due 
dates of the [151] regular reports. 

@. Are the regular monthly reports which you 
have examined and testified concerning referred to 
as the detailed statements required ? Be §=Was: 

Q. Do those reports always indicate the date 
upon which payments were made to the financial 
secretary ¢ 
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A. No, they do not indicate that information. 

Q. Mr. Pakes, at the time you received these 
reports to which you testified, did you have any 
knowledge of the condition of the health of the 
members who were reported as having paid ? 

A. No. 

Q. You have testified that certain installments 
have been made after the last day of the month, 
and in that connection has a member, or has he not, 
the right under the terms of the constitution, laws 
and by-laws to pay a monthly installment after the 
last day of the month? 


Mr. Jones: Objected to as calling for a con- 
clusion. 
The Court: The same ruling. 


A. He has. 

Q. Under what conditions does he have the right 
to pay an imstallment after the last day of the 
month ? 


Mr. Jones: Objected to as calling for a con- 
clusion. 
The Court: The same ruling. [152] 


A. He must be in good health. 

@. When a pavment is made to the financial 
secretary after the last day of the month and re- 
mitted to the society, is that installment accepted by 
you as secretary of the society as if the member 
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never had been suspended, or is it accepted as a 
payment for the purpose of reinstatement ? 


Mr. Jones: Objected to as calling for a con- 
clusion of the witness. 
The Court: The same ruling. 


A. It is received for the purpose of reimstate- 
ment. 

Q. You have previously testified concerning 
Section 65, mav I ask if a member has failed to pay 
a monthly instalment during the month in which 
it is due, and pays it within three months, such 
assessment or installment of assesment 1s accepted 
under vour authority as provided in Section 65 of 
the constitution, laws and by-laws which 1s in evi- 
dence? 


Mr. Jones: Objected as it asks for this wit- 
ness’s interpretation of what the constitution 
and by-laws are. 

The Court: Ruling is reserved on that. The 
answer may go in at this time. 


A. ‘lias is correct: 

Q. You testified on cross examination that prob- 
ably a number of members of Camp No. 7, Poea- 
tello, Idaho, [153] paid installments after the last 
day of the month. Do you know if under any of the 
certificates issued by the Society there is any pro- 
vision made for advancing installments for delin- 
quent members from the cash surrender value of 
such certificate ? 
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A. Yes, under certain certificates there is such a 


provision. 
Q. Was there any such provision in the certifi- 
cate held by My. Krussman ? A. No. 


Q. If I understand your answer to the last two 
interrogatories, then it would not necessarily fol- 
low that because a person failed to pay an install- 
ment on the type of certificate mentioned that he 
would become suspended by reason of such failure, 
would 1? A. No, it would not. 

Q. If a person held a certificate providing for 
ai automatic installment loan, and that person’s 
certificate had a cash value, then the payment would 
be advaneed by the society. A. It would. 

Q. No suspension would result? 

A. That is correct. 

Q. And his failure to pay the monthly install- 
ment under such circumstances would not effect a 
suspension. Is that correct ? 

A. That is correct. [154] 


Mr. Mermil: That is all we offer of the 
deposition. 
The foHowing read by Mr. Jones. 


Recross Examination 
Q. Mr. Pakes, were there any such certificates 
at the local camp im Pocatello, Idaho, which vou 
have referred to? 
A. Certificates with the automatic premium 
loans? 
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0. Yes. A. I am quite sure there were. 

Q. Will vou look at this one for April, 1940, 
and indicate which of those had such certificates ? 

A. This report does not indicate the type of 
certificate these members held. 

Q. Can’t you tell from the monthly rate ? 

A. Not exactly, not having the amount of imsur- 
ance, the age of the member, I would not be able to 
tell from these rates the type of certificate held. 

Q. You would not say any of them held such 
certificate on that report there? 

A. I would say that as a general run they would 
not all be term certificates. Some would be ordinary 
life or some other type of insurance. 

Q. Will vou tell me what Ralph Bistline’s cer- 
tificate was? 

A. No, without the office record I could not 
tell. 

Q. If I understand vou, Mr. Pakes. the defend- 
ant company [155] has no way of determining 
whether its members are in default ? 

A. Except from the monthly reports. 

@. You never make any inquiry to vour financial 
secretary regarding that fact? A. No. 

Q. In so far as the general officers of the Com- 
pany, they pay no attention as to dates of checks 
that are sent in to the Company to pay install- 
ments? 

A. We rely entirely on the monthly report the 
financial secretary sends us. 
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Q. That is true, notwithstanding the fact that 
your financial secretary is instructed not to send 
check to the company in payment of installments? 

A. There is not any direct instruction he shall 
not send in checks. 

Q. Does not the financial secretary’s report in- 
struct him what to send ? 

A. Yes, but it does not say he should not send 
personal checks. 

®. It does list what he shall send? 

Ao Wes. 

@. It does not list personal checks? 

A. It does not say anything about personal 
checks. 

Q. Referring to plaintiff’s exhibit 18, can you 
state whether such exhibits shows the July install- 
ment was [156] delinquent ? A. It does. 

Q. Does it show the August installment was de- 
linquent ? A. It does. 

Q. Does it show that the September installment 
was delinquent ? A. It does. 

Q. Does it show that the October installment 
was delinquent ? 

A. It does not show the October installment was 
delinquent. 

@. You have no personal knowledge then as to 
who examined the checks that were sent in by 
Krussman ? A. No. 

@. But they were received by the General of- 
fices for payment of his mstallment ? 


224 Omaha W oodmen Life Ins. Soc. 


(Deposition of V. J. Pakes.) 
A. ‘They were. 


Mr. Jones: ‘The following agreement be- 
tween counsel was the portion I wanted to read 
into the record yesterday. 

The Court: The entire stipulation is in as 
an exhibit now. 

Mr. Jones: That is all of the deposition. 


Mr. Merrill: My attention was called to the fact 
that I overlooked offering exhibit 11 and I now of- 
fer it in evidence. 

The Court: It may be admitted. 


DEFENDANT’S EXHIBIT No. 11. 


853 
Malin 
2827 11.85 
7 Idaho 
Poeatello Idaho P ek. 416 
Aug - 25 - 39 P.M. 


Mr. Farrar Newberry 

Esteemed Sovereien Cashier Dept. M. 
Aug 28 1939 

Enclosed find $11.85 for 

EK. A. Krussman Report No. 7 


(LITO ine sai) 
Bazil Fleming ( .15 a camp) 
Camp 7 Idaho ( ) 
(11.85 ) 


Krussman 39/7—Paid 
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Basil Fleming I’. S. 
ZoUmNOm 2a St. 
Pocatello, Idaho 
ad Wreog-i 42s 
Spl over ols 


owes .O6 
Special Remittance 
By Get 6. Auditor 
Ans—G. G. R. 
(not readable) 


[254] 


Mr. Jones: J assume that we may refer to any 
part of the constitution in our arguments or briefs. 
[157 ] 

The Court: Either side may do that. 

Mr. Merrill: We will agree to that. 

Mr. Jones: We have had marked a stipula- 
tion plaintiff’s exhibit 19, and we would lke 
to have the clerk mark each of the checks, they 
are attached to this stipulation, with the same 
exhibit number as appears thereon at the pres- 
ent time. 

The Court: Very well. 

Nit. Jones: We now offer in evidence Plain- 
tiff’s exhibit 19, together with the exhibits at- 
tacned thereto and referred to therein. 


The Court: Admitted. 
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PLAINTIFEF’S EXHIBIT No. 19. 
[Title of District Court and Cause. ] 
STIPULATION 


It Is Stipulated Between the plaintiff by his 
Attorney, T. D. Jones, and the Defendant by 
its Attorney, George Yeager, who is assistant 
to the General Attorney for the Defendant, 
that the facts herein set out, together with the 
Exhibits hereto attached and referred to herein 
may be introduced in evidence by either the 
Plaintiff or Defendant herein without further 
proof thereof: 

That Exhibit G-1, being the check drawn by 
E. A. Krussman on May 12, 1936, in favor of 
Pacific Woodmen, for the sum of $12.05, was 
received by the defendant on May 15, 1936, and 
applied by Defendant in payment of the in- 
stallment for the month of May, 1936. 

That Exhibit G-2, being the check drawn by 
i .. Insane Gn Sime 1501936. aetarmr of 
Pacific Woodmen, for the sum of $12.05, was 
received by the defendant on June 16, 1936, and 
applied by defendant in payment of the install- 
ment for the month of June, 1936. 

That Exhibit G-3, being the check drawn by 
E. A. Krussman on August 8, 1936, in favor of 
Pacific Woodmen, for the sum of $24.10, was 
received by the defendant on August 10, 1936, 
end apphed by defendant in payment of the 
installment for the months of July and August, 
1936. [243 ] 
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That Exhibit G-4, being the check drawn by 
EK. A. Krussman on September 10, 1936, im 
favor of Pacific Woodmen, for the sum of 
$12.05, was received by the defendant on Sep- 
tember 14, 1936, and applied by defendant in 
payment of the installment for the month of 
September, 1936. 

That Exhibit G-5, being the check drawn by 
E. A. Krussman on November 28, 1936, in 
favor of Bazil Fleming for Pacific Woodmen, 
in the sum of $12.05, was cashed by him and 
the proceeds transmitted to the society, the 
defendant above named, and applied in pay- 
ment of the installment for the month of Octo- 
ber, 1936. 

That Exhibit G-6, being the check drawn by 
Mrs. E. A. Krussman for E. A. Krussman, on 
December 14, 1936, in favor of Bazil Fleming, 
in the sum of $12.05, was cashed by Bazil 
Fleming, Financial Secretary of the above 
named defendant, and the proceeds transmitted 
to said defendant, and applied by defendant in 
payment of the installment for the month of 
November, 1936. 

That Exhibit G-7, being the check drawn by 
E. A. Krussman on January 15, 1937, in favor 
of Pacific Woodmen, for the sum of $12.05, 
was received by the defendant on January 19, 
1937, and applied by the defendant in payment 
of the installment for the month of December, 
1936. 
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That Exhibit G-8, being the check drawn by 
E. A. Krussman on February 12, 1937, in favor 
of Pacific Woodmen, for the sum of $12.05, 
was received by the defendant on February 24, 
1937, and apphed by defendant, n payment of 
the installment for the month of January, 1987. 

That Exhibit G-9, being check drawn by 
E. A. Krussman on March 20, 1937, in favor 
of Pacific Woodmen, for the sum of $12°05, 
was received by the defendant on March 22, 
1937, and applied by defendant in payment of 
the installment for the month of February. 
1937. [244] 

That Exhibit G-10, being check drawn by 
E. A. Krussman on April 17, 1937, in favor of 
Pacific Woodmen, for the sum of $11.85, was 
received by the defendant on April 21, 1937, 
and applied by defendant in payment of the 
installment for the month of March, 1937. 

That Exhibit G-11, being the check drawn by 
E. A. Krussman on May 17, 1937, in favor of 
Pacific Woodmen, for the sum of $11.85, was 
received by the defendant on May 18, 1937, and 
apphed by defendant in payment of the install- 
ment for the month of April, 1937. 

That, Exhibit G-12, being the check drawn 
by E. A. Krussman on June 20, 1937, in favor 
of Pacific Woodmen, for the sum of $11.85, was 
received by the defendant on July 16, 1937, 
and applied by defendant in payment of the 
installment for the month of May, 1937. 
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That Exhibit G-13, being the check drawn by 
H. A. Krussman on August 3, 1937, 11 favor of 
Pacific Woodmen, for the sum of $11.85, was 
received by the defendant on August 10, 1937, 
and applied by defendant in payment of the 
installment for the month of June, 1937. 

That Exhibit G-14, being the check drawn by 
K. A. Krussman on October 6, 1937, in favor of 
Pacific Woodmen, for the sum of $11.85, was 
received by the defendant on Octoher 20, 1937, 
and applied by defendant m payment of the 
installment for the month of July, 1937. 

That Exhibit G-15, being the check drawn by 
KE, A. Krussman on October 14, 1937, in favor 
of Pagific Woodmen, for the sum of $11.85, was 
received by the defendant on October 20, 1937, 
and applied by defendant in payment of the 
installment for the month of August, 1937. 

That Exhibit, G-16, being the check drawn by 
H. A. Krussman on November 12, 1937, in favor 
of Pacific Woodmen for the sum of $23.70, was 
received by the defendant on November 18, 
1937, and [245] apphed by defendant in pay- 
ment of the installment for the months of Sep- 
tember and October, 1937. 

That Exhibit G-17, being the check drawn by 
KE. A. Krussman on December 12, 1937, in favor 
of Pacifie Woodmen, for the sum of $11.85, 
was received by the defendant on December 16, 
1937, and applied by defendant in payment of 
the installment for the month of November, 
1937. 
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That Exhibit (1-18, being the check drawn by 
HE. A. Krussman of Jaimaryt 17, Ws 
of Pacific Woodmen, for the sum of $11.85, was 
received by the defendant on January 20, 1938, 
and applied by defendant in payment of the 
installment for the month of December, 1937. 

That Exhibit G-19, being the check drawn by 
Mis. IK. A. Kirussman for E. A. Krussman on 
February 16, 1938, in favor of Pacific Wood- 
men, for the sum of $11.85, was received bv the 
defendant on February 18, 1938, and applied 
by defendant in payment of the installment for 
the month of January, 1938. 

That Exhibit G-20, being the check drawn by 
Mis. E. A. Kiussman for E. A. Krussman on 
March 19, 1938, in favor of Pacific Woodmen, 
for the sum of $11.85 was reeeived by the 
defendant on March 21, 1938, and apphed by 
defendant in payment of the installment for 
the month of February, 1938. 

That Exhibit G-21, being the check drawn by 
EK. A. Krussman on April 15, 1938, in favor of 
Pacific Woodmen, for the sum of $11.85, was 
received by the defendant on April 18, 19388, 
and applied by defendant in payment of the 
installment for the month of March, 1938. 

Phat Exhibit G-22, being the check drawn by 
K. A. Krussman for E. A. Krussman on May 
14, 1938, in favor of Pacific Woodmen, for the 
sum of $11.85, was received by the defendant 
on May 17, 1938, and applied by defendant in 


8, in favor 
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payment of the installment for the month of 
April, 1938. [246] 

That Exhibit G-28, being the check drawn by 
Mrs. E. A. Krussman, for E. A. Krussman on 
June 16, 1938, in favor of Pacific Woodmen, for 
the sum of $11.85, was received by the defend- 
ant on June 17, 1938, and apphed by defendant 
in payment of the installment for the month of 
May, 1938. 

That Exhibit G-24, being the check drawn 
by E. A. Krussman on July 19, 1938, in favor 
of Pacific Woodmen, for the sum of $11.85, was 
received by the defendant on July 21, 1938, and 
apphed by defendant in payment of the install- 
ment for the month of June, 19388. 

That Exhibit G-25, being the check drawn by 
Mrs. E. A. Krussman for E. A. Krussman on 
August 10, 1938, in favor of Morris Sheppard, 
for the sum of $11.85, was received by the 
defendant on August 18, 1938, and applied by 
defendant in payment of the installment for 
the month of July, 1938. 

That Exhibit G-26, being the check drawn by 
Mrs. E. A. Krussman for E. A. Krussman on 
September 19, 1938, in favor of Pacific Wood- 
men, for the sum of $11.85, was received by 
the defendant on September 23, 1938, and ap- 
plied by defendant in payment of the install- 
ment for the month of August, 1938. 

That Exhibit G-27, being the check drawn by 
Mrs. fi. A. iKktissmman for EK. A. Keanussman on 
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October 15, 1938, in favor of Pacific Woodmen, 
for the sum of $11.85, was received by the 
defendant on October 17, 1938, and applied by 
defendant in payment of the installment for 
the month of September, 1938. 

That Exhibit, G-28, being the check drawn by 
E. A. Krussman on November 15, 1938, in favor 
of Pacific Woodmen, for the sum of $11.85, was 
received by the defendant on November 17, 
1938, and applied by defendant in payment of 
the installment for the month of October, 1938. 

That Exhibit G-29, beine the check drawn 
by Mrs. E. A. Krussman for E. A. Krussman, 
on December 16, 1938, in favor of Morris Shep- 
pard, Seey. P. Woodmen, for the sum of $11.85, 
was [247] received by defendant on December 
22, 1938, and apphed by defendant in payment 
of the installment for the month of November, 
1938. 

That Exhibit G-30, being the check drawn by 
Mes. OF. &. Rustin, fore. %. Riserivan on 
January 13, 1939, in favor of Morris Sheppard, 
Secy. Pacific Woodmen, for the sum of $11.85, 
was received by the defendant on January 20, 
1939, and apphed by defendant in payment of 
the installment for the month of December, 
1938. 

That Exhibit G-31, being the check drawn by 
Mrs. I. A. Krussman for E. A. Krussman on 
February 18, 1939, in favor of Pacific Wood- 
men, for the sum of $11.85, was received by 
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the defendant on February 20, 1939, and ap- 
plied by defendant in payment of the install- 
ment for the month of January, 1989. 

That Exhibit G-32, being the check drawn by 
Mrs. E. A. Krussman for EF. A. Krussman on 
March 18, 1939, in favor of Pacific Woodmen, 
for the sum of $11.85, was received by the 
defendant on March 23, 1939, and apphed by 
defendant in payment of the installment for 
the month of February, 1989. 

That Exhibit G-33, bemg the check drawn 
by E. A. Krussman on April 15, 1939, in favor 
of W. O. W., for the sum of $11.85, was re- 
ceived by the defendant on April 18, 1939, and 
apphed by defendant in payment of the install- 
ment for the month of March, 1939. 

That Exhibit G-34, being the check drawn by 
Mrs. EH. A. Krussman for E. A. Krussman, on 
May 17, 1939, in favor of Morris Sheppard, 
for the sum of $11.85, was received by the 
defendant on May 19, 1939, and applied by 
defendant in payment of the installment for 
the month of April, 1939. 

That, Exhibit G-35, being the check drawn by 
Mrs. E. A. Krussman for E. A. Krussman on 
June 15, 1939, in favor of Morris Sheppard, 
for the sum of $11.85, was received by the 
defendant on June 19, 1939, and applied by 
defendant In payment of the installment for 
the month of May, 1939. [248] 

That Exhibit G-36, being the check drawn by 
EH. A. Krussman on July 18, 1939, in favor of 
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Morris Sheppard, for the sum of $11.85, was 
received by the defendant on July 19, 1939, and 
applied by defendant in payment of the install- 
ment, for the month of June, 1939. 

That Defendant’s Exhibit 12, being the check 
drawn by Mrs. E. A. Krussman for E. A. 
Krussman on August 24, 1939, in favor of 
Morris Sheppard, for the sum of $11.85, was 
received by the defendant on August 28, 1939, 
and applied by defendant in payment of the 
installment for the month of July, 1939. 

That Exhibit G-38, being the check drawn by 
Mrs. EK. A. Krussman for E. A. Krussman on 
September 16, 1939, in favor of Morris Shep- 
pard, for the sum of $11.85, was received by 
the defendant on September 19, 1939, and ap- 
plied by defendant in payment of the install- 
ment for the month of August, 1939. 

That Exhibit G-39, being the check drawn by 
i. A. Kerussiman of Oetobar 16; 195), inciayor 
of Morris Sheppard, for the sum of $11.85, 
was received by the defendant on October 23, 
1939, and apphed by defendant mm payment, of 
the installment for the month of September, 
1939. 

That Exhibit G-40, being the check drawn by 
Mrs. EK. A. Krussman for E. A. Krussman on 
November 17, 1939, in favor of Morris Shep- 
pard, for the sum of $11.85, was received by 
the defendant on November 20, 1939, and ap- 
plied by defendant in payment of the imstall- 
ment for the month of October, 1939. 
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That Exhibit G-41, being the check drawn by 
Beatrice Ginzel for E. A. Krussman on De- 
cember 16, 1939, in favor of Morris Sheppard, 
for the sum of $11.85, was received by the 
defendant on December 18, 1939, and applied 
by defendant in payment of the installment for 
the month of November, 1939. 

That Exhibit G-42, being the check drawn by 
Beatrice Ginzel for E. A. Krussman on Jan- 
uary 19, 1940, in favor of [249] Morris Shep- 
pard, for the sum of $11.85, was received by 
the defendant on January 22, 1940, and applied 
by defendant in payment of the installment for 
the month of December, 1939. 

That Exhibit G-43, being the cheek drawn 
by Beatrice Ginzel for E. A. Krussman on 
February 17, 1940, in favor of Morris Shep- 
pard, for the sum of $11.85, was received by 
the defendant on February 21, 1940, and ap- 
plied by defendant in payment of the install- 
ment for the month of January, 1940. 

That Exhibit G-44, being the check drawn by 
Beatrice Ginzel for E. A. Krussman on March 
18, 1940, in favor of Morris Sheppard, for the 
sum of $11.85, was received by the defendant 
on March 19, 1940, and applied by defendant 
in payment of the installment for the month 
of February, 1940. 

That, Exhibit G-45, being the check drawn by 
Beatrice Ginzel for E. A. Krussman on April 
15, 1940, in favor of Morris Sheppard, for the 
sum of $11.85, was received by the defendant 
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on April 18, 1940, and applied by defendant in 
payment of the installment for the month of 
March, 1940. 

That Mxhibit G-46, beme the cheek drawn by 
Beatiiee Ginzel for FB. A. Krussman on May 21, 
1940, in favor of Morris Sheppard, for the sum 
of $11.85, was received by the defendant on 
May 22, 1940, and applied by defendant i pay- 
ment of the installment for the month of April, 
1949. 

That Exhibit G-47, being the cheek drawn by 
Beatrice Ginzel for EK. A. Krussman on June 
18, 1940. in favor of Morris Sheppard, for the 
sum of $11.85, was received by the defendant on 
June 20, 1940, and apphed by defendant in 
payment of the installment for the month of 
May, 1940. 

That Exhibit G-48, being the cheek drawn by 
Beatrice Ginzel for E. A. Krussman on July 
17, 1940, in favor of Morris Sheppard, for the 
sum of $11.85, was received by the defendant 
on July 19, 1940, and apphed by defendant in 
payment of the mstallment for the month of 
June, 1940. [250] 

That Exhibit G-49, being the check drawn by 
Beatrice Ginzel for E. A. Krussman on August 
1, 1940, in favor of Morris Sheppard, for the 
sum of $23.70, was received by the defendant 
on August 8, 1940, and applied by defendant in 
payment of the installments for the months of 
July and August, 1940. 
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It is agreed that the monthly rate of install- 
ment on the certificate of Eric A. Krussman 
was $11.70, and that whenever a monthly pay- 
ment in excess of $11.70 was paid, the amount 
in excess of $11.70 was credited back to Bazil 
Fleming, Financial Secretary of Camp No. 7 
at Pocatello, Idaho, to be applied on My. Erie 
A. Krussman’s local camp dues. 

Jt is further agreed that all of the cheeks 
referred to in the Stipulation were duly en- 
dorsed by the defendant Society, with the ex- 
ception of Exhibits G-6 and G-7, and all of said 
checks and payments were delivered to Bazil 
Fleming, Financial Secretary of Camp No. 7, 
Pocatello, Idaho, and by him forwarded to the 
Secretary of the defendant. 

Dated this 22nd day of August, 1941. 

DD Oe 
RAG FH. JOMES 
Attorneys for Plaintiff 
Residence and Post Office 
Address: Poeatello, Idaho. 
AEE TT obs 
By GEORGE YEAGER 
GEORGE YEAGER 
Attorneys for Defendant 
Residence and Post Office 
Address: Omaha, Nebraska. 


[Endorsed]: Filed Oct. 15, 1941. [251] 


Omaha Woodmen Life Ins. Soe. 


Mr. Jones: I desire at this time to read 
this into the record, we have offered exhibit, 19 
together with exhibits marked as follows: First, 
may it be understood that the reporter can 
copy this into the record to save time here. 

The Court: Yes, fit is agreed. 

Mr. Merrill: JI don’t see any necessity of 
hat. 

Mr. Jones: I want to have it before the 
Court. 

The Court: It has been admitted, it is be- 
fore the Court now. 

Mr. Jones: The exhibits which are attached 
and to which I refer are marked exhibits G-1 
to g-49 both inclusive. 

The Court: Very well. [158] 

Mr. Jones: I understand they are all in 
evidence. 

The Court: Yes, J have ruled twice on 
that. 

Mr. Jones: I want to be sure they are in 
the record. 

The Court: So far as this record is con- 
cerned it is all in. J have ruled twice now. 
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BEATRICE GINZEL 
Being called as a witness on behalf of the plaintiff, 


after being first duly sworn, testifies as follows: 


Direct Examination 
By Myr. Jones: 


Q. State vour name? A. Beatrice Ginzel. 
@. You are a daughter of the late Erie A. 
KKrussman ? A. Iam. 


Q@. Where were you living prior to and at the 
time of his death. With reference to where he was 
living. A. At the same place. 

Q@. How long had you been hving there? 

A. About a year and a half. 

Q. Were you acquainted with Bazil Flemming ? 

A. 


Yes sir. 
Q. The financial secretary of the defendant in 
this case. A. Yes sir. 


Mr. Merrill: Object to the statement that he 
[159] financial secretary of the defendant. He 
was the secretary of the local camp and not of 
of the defendant company. 

Mr. Jones: I suppose the Court will decide 
that question. 

The Court: You are asking this witness to 
testify as to his capacity. Sustained. 


Q. You were acquainted with Bazil Flemming? 

WwW. | Wesesir: 

Q. You may state whether or not you saw him 
come to the place where your Father and you were 
living at any time prior to your father’s death? 
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Mr. Merrill: Objected to as immaterial 
The Court: Overruled. 


A. Yes sir, he came every month to collect. 

Q. Collect what? 

A. The payment on his insurance. 

Q. Do you remember when your Father was 
stricken with the stroke? A. In July 1938. 

Q. Do you know whether from that time on that 
Mr. Flemming came to the house to collect the dues 
or assessments ? A. Yes sir. 


Mr. Merrill: I make the same objection here 
as to the fact that it 1s immaterial as to what 
knowledge Bazil Flemming may have had, it 1s 
not imputed [160] to the defendant and would 
not bind the defendant. 

The Court: She may answer. I see this is 
one of the questions that I have to dispose of 
and 1 will allow it and reserve ruling at this 
time. If I find that it is improper I will strike 
it. We will take the testimony now. 


Q. Were you there from the time of his first 
iIness my July 1938? Ay. *Noweit. 

Q. Would vou know as to Mr. Flemming com- 
ing to collect during the time von were not there? 

A. No sir. 

Q. What time did you know that Bazil Flem- 
ming came to the house to collect the monthly in- 
stallments ? 


us. Harry EH. Krussman 241 


(Testimony of Beatrice Ginzel.) 

A. I was there for nearly two months after he 
was sick and then back off and on at different times 
until we came back to stay. 

Q. The Court wants to know when you were 
there. 

A. I came back in November,—November 27, 
1939. 

Q. Were you there steadily after that? 

A. All of the time. 

Q. That was the period that you knew that he 
came? If you were there, then that is the period 
you knew that he came, is that true? 

A. Yes, sir. 

Q. Do you know who drew the checks when he 
came there? [161] 


Mr. Merrill: That is objected to as imma- 
terial, the checks would be the best evidence. 
The Court: Overruled. 


Yes. 

Who. A. I did. 

All of them? 

From the time I came back in November. 
You may state whether or not Mr. Kruss- 
man, your father, was present when Mr. Flem- 


OFoop 


ming would come? 
Mr. Merrill: Objected to as immaterial. 
The Court: Overruled. 
A. Yes, Dad was present. 
Q. Do you know whether any discussion was 
ever had between Bazil Flemming and vour Father 
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with reference to your father’s condition at any 
time? 
Mr. Merrill: Objected to as immaterial and 
incompetent for any purpose. 
The Court: Overruled. 
A. Yes sir, they did. 
Q@. You mav state generally what was said about 
his health. 


Mr. Merrill: Objected to, it would be hear- 
say, Incompetent, irrelevant and immaterial. 
The Court: I am reserving rnling on the 
authority and conduct of this secretary, for 
the time being I will overrule this objection. 
[162] 
Mr. Merrill: I object further that there is 
no time or place fixed, no foundation laid. 
The Court: Probably the time and place 
should be fixed. 


Q. I will ask you if you know when the checks 
that you wrote were dated with reference to the 
time Mr. Flemming would call? 

A. On the date he called. 

Q. Was that true in every instance? 

A. Yes sir. 

Q. When would these conversations be held be- 
tween your Father and Mr. Flemming with refer- 
ence to his state of health? 

A. On the date he came for the checks. 
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Q. Do you observe from exhibit 19, and the ex- 
hibit attached as G 41 and ean you tell who wrote 
that check? A. I did. 

Q. What date was it? 

A. December 16, 1939. 

Q. Can you state whether Mr. Flemming was 
there at that time or not? A. Yes, he was. 

Q. When would these conversations occur be- 
tween your Father and Mr. Flemming with refer- 
ence to the health of your father. 

A. When he came to get the checks. [163] 

Q. What was said at any of those times? 

Mr. Merril: Objected to as incompetent, 
irrelevant and immaterial and no proper foun- 
dation laid and hearsay. 

The Court: I am reserving ruling. She may 
answer at this time. 

A. He would ask how he was,—how he was feel- 
ing and they would have a general discussion about 
his health, they would sit and talk for half an hour 
and sometimes longer. 

Q. In examining exhibit 19 and the exhibits at- 
tached to it, can you tell when you first started to 
write checks to Mr. Flemming? 


Mr. Merrill: Counsel has apparently dis- 
continued the examination touching the health 
of her father and I move that everything the 
witness has testified to in that regard be 
stricken because it, is incompetent, irrelevant 
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and immaterial and hearsay, and for the fur- 
ther reason that there has been given no facts 
or information touching his health. It may have 
been good or bad. 

The Court: J am reserving ruling on the 
motion to strike out the testimony 
(no answer to the question asked) 


@. After vour father had the stroke in 1938 in 
July. when avas the first time won knew Paz! 
Flemming. or saw hon. 

The next day. [164] 

Where was your father at that time? 

In bed. 

What was his condition, generally ? 

He was sick. 

You may state if there was any portion of 
his Beds that was affected, that would be observed 
by anybody? 

A. Yes, his right arm and leg that could be 
easily seen. 


OPOoPo> 


Where did he go? 
He came to Nampa, Caldwell and went to 
Seattle twice. 

Q. Do you know whether he was driving in a 


Q. Did he improve after the stroke? 
A. Yes sir. 

Q. Did he remain at home after that? 
A. No sir. 

Q. 

mAs, 


ear ? 
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A. Yes sir, he had a permit to drive. 

Q. You say that you first came to the home, 
when, that 1s to stay steadily? 

A. November the 27th. 

Q. You had been there between your father’s 
stroke and that time? A. Yes sir. 

@. Where were you living before you went there 
to stay with him permanently ? 

A. We came from Caldwell. 

Q. Did you at the time you were living there,— 
prior to the time you lived there permanently, see 
Mr. Flemming [165] receive any check from the 
house ? A. I don’t remember that. 

Mr. Jones: That is all. 


Cross Examination 
By Mr. Merrill: 

Q. Mrs. Ginzel, I think you said your Father,— 
strike that please,—. In view of your Honor’s rul- 
ine or reserved rulings, | feel that I should cross 
examine and I want to do so without prejudice at. 
this time. 


The Court: Certainly. 


@. Mrs. Ginzel, vou stated that you father sus- 


tained a paralytic stroke? A. Yes sir. 
Q. In July 1938? fm. ies. sit? 
Q. What time in July did he have that stroke? 
A. J think it was the 20th. 
@. Where was he at that time? 
A. Out on the lawn. 
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Q. Where was he living at that time? 

A. At the Riverview. 

Q. What, do you mean by that? 

A. At his home. 

Q. That is the hotel apartment on the river 
bank here in Pocatello? A. Yes sir. [166] 


Q. He was the owner of that property and was 
operating it at the time he took this stroke? 

A. Yes sir. 

Q@. Where were you living? 

A. I was at Nampa. 

@. You came down immediately. 

A. I had been down and went home the day 
before. 


@. And came back. A. Yes sir. 
Q@. When did you get here after your Father’s 
stroke ? A. The next afternoon. 


Q. How long did you remain? 

A. Until school started in September. 

@. During all of that time, he was confined to 
his bed. 

A. Not all of that time, he was up and took a 
few steps before I went home. 


He suffered a paralytic stroke? 
Yes sir. 
On his right side. A. Yes sir. 


How long was he wnconscious? 

About a week. 

His speech was affected ? A. Yes sir, 

His general condition was seriously affected ? 
[167] 


COPrPOOD PS 


vs. Harry HL. Krussman 247 


(Testimony of Beatrice Ginzel.) 

Yes sir. 

He never fully recovered ? 

Yes, I think he did. 

His right arm never recovered? 
He got so he could write with it. 
It was always drawn up? A. “No sir. 
He limped always? 

He walked with a limp. 

His lee was affected? 

He got around on it. 


He used a cane and crutches. A. No. 
Fle used a cane considerable. A. No. 
He limped. A. He hmped a little. 
He suffered another stroke. me Yes sir. 


When was that stroke? 

In July 1940. 

He never recovered from that. 

No sir. 

He died a few days later? 

A few weeks later. 

About August the second. [168] A. Yes. 
He took the second stroke July 24, 1940. 
Around there. 

Was he in the hospital at any time? 

No siz. 

Always at the Riverview Hotel ? 

Yes sir. 

If he wasn’t in a erippled condition Mr. 


OPOPOPOOPOPOPOOOSCOPOPOOPObLOD 


Flemming would never notice anvthing. 
A. Yes he could tell. 
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Q. Tell what? 

A. Tell by his arms and legs that he had been 
affected. 

Q. Every time Mr. Flemming came over, by 
looking at your father you could tell he was sick. 

A. No si. 

@, Tbe) Ue fad: nla Taselnee tiie See tee 
ming always? 

A. I don’t know that he always did, but some- 
times he did. 

Q. When Mr. Flemming came to see vour father 
he could tell he was sick, do vou mean that? 

A. Yes sir. 

Q. That was every time he came, he could tell 
he was sick? 

A. Dad wasn’t there all of the time? 

Q@. Every time he was there Mr. Flemming 
could tell he was sick? 

A. Yes, I think so. 

Mr. Merrill: That is all [169] 


Redirect Examination 


By Mr. Jones: 

Q. Mr. Merrill asked if your father owned the 
Riverview hotel. A. Yes, he did. 

Q. It was heavily mortgaged wasn’t it? 


Mr. Merrill: Objected to as immaterial. 

Mr. Jones: This question was asked for the 
purpose of showing that he owned this prop- 
erty, now I want to show the actual condition. 
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Mr. Merrill asked, was he the owner of this 
property. 

The Court: There was an answer given here. 

Mr. Jones: He lived at the property, that’s 
true. 

The Court: What difference does it make 
to the issues here. I don’t understand that it 
could make any difference what property he 
owned. Sustained. 


Q. Did I understand you to say that Mr. Flem- 
ming could always tell about your Father’s im- 
provement, and when he came there, by looking at 
him he could tell that he was still sick? 

A. Yes, I think so. 


Mr. Jones: That 1s all 
Mr. Merrill: Yes, that is all. 


oe 


MARION KRUSSMAN 


Being called as a witness on behalf of the [170] 
plaintiff, after being first duly sworn, testifies as 
follows: 

Direet Examination 
By Mr. Jones. 

Q. State your name? 

A. Marion Alice Krussman. 

Q. How old are you? A. Sixteen. 

Q. You are the daughter, the youngest daughter 
of Eric A. Krussman? &. Wes, Sir. 
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Q. Where were you living when your father 
first became sick, Marion? 

A. At the same place he was, at the Riverview. 

Q. Were you there at the time he was first 
afflicted ? A. Yes, sir. 

Q. When was it? 

A. That was in July, about the 20th, 1938. 

Q. When did you see him first after he was 
afflicted ? 

A. Just as immediately as we discovered it. 

Q. Do you know whether, what his mental con- 
dition was right after his stroke? 


Mr. Merrill: Objected to as calling for a 
conclusion of the witness and no foundation 1s 
laid and it 1s improper examination. 

Mr. Jones: They brought out that he was 
[171] in a coma for a week. 

The Court: Overruled. 


A. Mentally he was just the same, I remember 
he wasn’t in a coma, he wasn’t unconscious. They 
gave him hypos to put him to sleep. 

Q. Did vou talk to him right after? 


Mr. Merrill: Objected to that would be 
hearsay incompetent, and immaterial for any 
purpose. 

The Court: She may answer. 

he Waa cies 
Q. Did you live there at the apartment with 


your Father from that time on? 
A. Yes sir, [ dad. 
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Q. Where had you been living prior to that 
time ? A. The same. place. 
Q. Did you know Mr. Bazil Flemming? 
A. Yes, I did. 
Q. Where did you first get, to see or know him? 


Mr. Merrill: Objected to as incompetent, 
irrelevant and immaterial. 
Mr. Jones: It is preliminary. 
A. He came monthly to collect the insurance 
money. « 3! 
Mr. Merrill: Move to strike the answer as 
not. responsive. 
The Court: It may be stricken. 


Q. You may state where you first began to 
know Mr. Flemming? [172] 

A. At our home. 

Q. Do vou know whether he came there from 
time to time? A. Yes sir. 

Q. State what he came for? 


Mr. Merrill: That calls for a conclusion of 
the witness and is incompetent, irrelevant and 
immaterial for any purpose. 

The Court: Ruling reserved. 


A. He came for the purpose of collecting the 
Insuranee monthly payments. 
Q. Do you know whether he did collect them? 


Mr. Merrill: The same objection. 
The Cowrt: The same ruhne. 


A. Yes sit he did collect them. 


202 Omaha Woodmen Life Ins. Soc. 


(Testimony of Marion Alice Krussman.) 

Q. In what form were they paid or handed to 
him? A. Personal check. 

Q. Did you ever make any of these checks your- 
self ? 

A. Yes sir, I recall making the face of two of 
the checks and Father would sign them. 

@. Handing vou exhibit 19 can vou go over 
them and state which two checks you made? 

A. These two (indicating) 

Q. Just name them by the exhibit number. 

A. Exhibit G 28 and G 36. 

Q. You made those two checks. [173] 


Mr. Merrill: Objected to leading and repeti- 
tion. 
The Court: It may be leading, sustained. 


Q. State what you know about these two checks. 
What vou know about them? 
Mr. Merrill: Objected to as immaterial. 
The Court: Overruled. 


Q. To whom were they given. 
A. One im 1938 and are iw 1939. I wrote the 
face of both of them on Father’s checks. 
©. What dates? 
A. November 15, 1938 and July 13, 1939. 
Q. Do you know what became of those two 


cheeks that vou testified about ? 
Mr. Merrill: Objected to as calling for a 
conclusion and is one of the questions for the 


Court. 
The Conrt: I will reserve ruling. 
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A. I was there and I wrote them and my father 
signed them and he gave them to Mr. Flemming 
both times for payment of the policy. 

®. After the first stroke describe his condition 
as you saw it from that time on? 

A. He was confined to his bed at first for a 
month or six weeks and then he sat up. He im- 
proved so he could walk and then he wrote some, 
and he liked to drive and the Doctor gave him a per- 
mit and he secured a leense to drive. He drove his 
car for his own amusement. He [174] did improve 
a great deal. I was very close to my Father. 

Mr. Merrill: J move to strike that part as 
to her father improving a great deal as bemg 
a conclusion, and as to the Doctor giving per- 
mission to drive as a conclusion and not the 
best evidenee. 

The Court: Motion granted as to the permit 
unless she knows. 


Q. Were you there when this Doctor was with 
him and gave permission to get a license ? 

A. | was with him when he got the license. He 
had to have the Doctor’s pernut to get if. 


My. Merrill: Move to strike that last por- 
tion of that answer. 
The Court: It may be stricken. 


Q. You may state how often you saw Mr. Flem- 
ming come to vour home during the period that 
you have testified to. 


204 Omaha Woodmen Life Ins. Soc. 


(Testimony of Marion Alice Krussman.) 

A. After the stroke. 

@. Did you see him before? 

A. Yes sir, I saw him off and on, I cannot say 
how many times. After the stroke I have the proof 
of two times by the checks and I saw him other 
times but often when he was there [ could have 
been in school. 

@. You were attending school? 

A. Yes sir. 

Q. After your father had the stroke I will ask 
vou if he [175] wrote any cheeks and which they 
were ? 

Mr. Merrill: Objeeted to as calling for a 
conclusion and no foundation laid. 

Mr. Jones: Withdraw it. 

Do you know vour Father’s signature ? 

Yes sir. 

Referring to exhibit 19, at dates subsequent 
to élte date of your father’s stroke, state if you 
observe any of those checks having been signed or 


written by him? 
Mr. Merrill: ‘There is no charge that anyone 
was forging these checks, and all this is immaterial. 
The Court: Overruled. 
A. Exhibit 33,—G 33 was written by father, the 
face and signature, the whole check, and exhibit 99. 
Q. ‘That was since the stroke. 
A. Yes sir. There was just this omee that | 


wrote them and he signed it. 


vs. Harry LE. Krussman 295 


(Testimony of Marion Alice Krussman. ) 


Mr. Merrill: I don’t think that counsel 
should coach the witness. 
Mr. Jones: She doesn’t need any coaching. 


A. He wrote these G 33 and 39 and signed the 
two that I wrote G 28 and G 36. 

@. Do you know whether he ever left home after 
he had the first stroke ? 


Mr. Merrill: Objected to as immaterial. 
The Court: Overruled. [176] 

A. Yes sir, he went to Seattle, Washington, 
iwice ad on short trips. We took a vacation 
through the Yellowstone Park. [Te did all the driv- 
ing then. 

Q. Were vou accompanying hint? 

A. Wes sir. 


Mr. Jones: You may take the witness. 


Cross Examination 
By Mr. Merrill: 
Your mother was Marie. 
Segrid Marie. 
She wrote a number of those cheeks? 
VWeoren’. 
Mr. Merrill: That is all. 
Mr. Jones: That’s all. 
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WILLIAM FLEMMING 


Being called as a witness on behalf of the plain- 


tiff, 


after being first duly sworn, testifies as fol- 


lows: 


Direet Examination 


By Myr. Jones: 


State vour name please? 

Wilham Flemming. 

Where do vou live. in what town? 
Pocatello. 

How long have you lived here? 
Twenty-six years. [177] 

Who was vour father? 


Bazil Flemming. 
Where is he? A. Deceased. 
When did he die? A. December 1940. 


Do you know whether he was financial sec- 


retary of the defendant Company. 


Q. 


Mr. Merrill: Object to that form of ques- 


tion 
Mr. Jones: —Wuithdraw it. 


Do you know if he had anything to do with 


the business of the Omaha Woodmen Life Insur- 
ance Society ? 


Mr. Merrill: Objected to as ecallimg for a 
conclusion of the witness, and he is inecompe- 
tent to answer such a question. 

The Court: That is pretty general. The 
objection is sustained. 
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Q. Is he the Bazil Flemming referred to in this 
case ? A. Yes sir. 

Q. Do you know anything about the work he 
did as financial secretary ? 

Mr. Merrill: Objected to as immaterial and 
incompetent, and not the best evidence, also 
it calls for a conclusion of the witness. 

The Court: Overruled, if he knows. 

Mr. Merrill: he last part of the question, 
[178] where reference is made to financial 
secretary, that calls for a conclusion of the 
witness. 

The Court: Unless he knows that he was 
the financial secretary. 

Q. Do you know that he was? 

A. Yes sit. 

Q. Where were living at the time your father 
died, and before your father died, what place in 
Pocatello? A. At his home, before he died. 

Q. Up until when. 

A. Until the last of July 1940. 

Q. Was that about the time that Mr. Kruss- 
man died, 1f you know ? A. Yes sir. 

QM. Did vou do any of the work in connection 
with the collections for vour father as financial 
secretary ? 

Mr. Merril: Objected to as being immate- 
rial for any purpose. 

The Court: Overruled. 
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A. Yes, I would make the collections when 
Father was busy at his job. 

Q. Did you ever make any collection from Mr. 
Krussman mentioned in this case? 


Mr. Merrill: Objeeted to as wholly imma- 
terial and incompetent for any purpose. 
The Court: Overruled. [179] 
A. Yes sir. 
Q. State to the Court what vou did? 
Mr. Mermll: The same objection. This man 
was hot the financial secretary. 
The Court: He says he was assisting his 
father in making the collections. 
Mr. Merrill: There could not be any econ- 
nection. 
Q. Did you assist vour father in connection 
with the pohey that is sued on in this action? 


My. Merrill: We make the same objection. 
The Court: Overruled. Did you make any 
collections ? 
A. Yes sir. 
Q. State what you did. 
Mr. Merrij]: ‘he same objection. 


si 


he Court: The same ruling. 


A. | would go around to the members and col- 
leet their insurance. 
Ma. Merrill: We objeet now as bemg imma- 
terial for any purpose. It is incompetent, and 
it is not responsive. 
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Q. You can limit it to Mr. Krussman. 


The Court: Overruled. 


A. Collections were made about the 15th of 
the month. 


Mr. Merrill: I move to strike that as not 
responsive. [180] 
The Court: Just answer the question. 


A. I made collection at the Kirussman home. 
@. How were they paid? 
A. By check. 
Q. What did you do with the check? 
A. My father usually made a report, and I 
would put the cheek in an envelope and mail them. 
Q. You say that vour father made the reports. 
A. Yes sir. 
@. And you saw him making these reports? 
My. Merrill: Objected to as leading. 
The Court: Objection sustained. 
Q. Did vou see your father do anything in re- 
eard to making reports? 
Mr. Merrill: Objected to as immaterial. 
The Court: Overruled. 
Ze Ges Sih. 
@. What did you see him do? 
A. J saw him making up the reports and he 
would write receipts for me to give the members. 
Q. Was any receipt written to you for Mr. 
Krussian ? A. Never. 
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Q. How did vou sav the Krussman checks would 
be handled. 


Mi. Merrill: Objected to as repetition and 
incompetent. 
The Court: He may answer. [181] 


A. They were put in the envelope with the re- 
port and mailed. 

@. Do vou know what the general practice and 
eustom of the members generally here in Pocatello 
was as to pay the assessments ? 


Mr. Merrill: Objected to as incompetent, ir- 
relevant and immaterial for any purpose. No 
foundation is laid for any such question and it 
has no bearing on this ease. 

The Court: Sustained. 


@. You may state if vou know,—withdraw that, 
—state to the Court if you know. when the collec- 
tions would be made each month and for what in- 
stallment that would be collected? 

Mr. Merrill: Objected to as repetition and 
upon the further ground that it is too general 
and not confined to the case at hand. He has 
previously testified and the checks will show 
the dates. 

‘The Court: Do you confine it to this case? 

Mi. Jones: Yes, to this ease, Your Honor. 

The Court: Overruled. 

Q. The Krussman collection, I will confine it 
jo that, 
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A. The collections were always made the month 
folowing the month in which the payments came 
due. 

@. What time in the month, generally, would 
the report for the previous month be sent in? 

A. Around the 15th of the month. [182] 

The Court: Sent where. 

A. ‘To the office at Omaha. 

Q. That is the home office. oe | es Sie 

@. That would be mailed out of here about 
when ? 

Mr. Merrill: Objected to as repetition. 
The Court: Sustained, he said about the 
loth of the month. 


Q. You may state what the general practice and 
custom of your father was as you knew it in regard 
to the collection fro: the other members in Poca- 
tello as to the time the collections were made and 
for what installments ? 

Mr. Merrill: Objected as incompetent, i- 
relevant and inmaterial for any purpose and 
no foundation is laid, and also it calls for a 
eonclusion of the witness. 

The Court: I will reserve ruling on that. 
There 1s some question on this. If I find it is 
incompetent, [ will strike his testimony on 
that. 


A. ‘There were several members that collections 
were made in the same manner as Mr. I<vussman’‘s 
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collections were made. That is, in the month fol- 
lowing the month in which they were due. 

Q. How many times would you say,—about how 
many times did you make these collections for your 
father ? 


Myr. Merrill: Objected as immaterial unless 
it [183] is confined to this case. 

The Court: Do vou confine it to this case? 

Mr. Jones: Yes; first to this ease. 

The Court: Overruled. 


A. Approximately every other month. 

Q. For what period of time? 

A. With Mr. Krussman it would be about 1935, 
since 1935. 

Q@. livery other month since that time. 

A. Yes, the tvpe of work my father was engaged 
in, some weeks on the 15th he would be working 
and the next month he would be off. If he was 
off he made the collections personally, and if he 
was working I would make the collection. 

Q. Did you do any of the collection im 1940? 

Ae Wesesir: 

Q. That is the vear Mr. Krussman died? 

A. No, that was in 1939,—I didn’t make any 
mm 19-40. 

Q. How Jong did the practice continue about 
making the collections as you indicate? 
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A. As far back ag T can remember they were 
the same. 


My. Mermll: You mean hin making them 
sometimes and his father sometimes. 


Q. You made them sometimes and vour father 
sometimes. 

A. That has been about ten vears. 

Q. Was that the general practice vou followed 
at that time? 


My. Merrill: Objected to as immaterial for 
any purpose, and leading. [184] 
The Court: Sustained. 


Q@. You may state whether or not the collections 
were made during the time you helped him about 
im the manner you have indicated ? 


Mr. Merrill: Objected to as immaterial for 
any purpose whatever. 

The Court: What collections are you talk- 
ing about now. 

Mr. Jones: Erom members in this locality. 

Mr. Merrill: Objected to as immaterial for 
anv purpose whatever. 

The Court: TF will reserve ruling. 

BP Bes sik. 

The Court: We will recess until 2 o’clock 

P.M. 


264 Omaha Woodmen Life Ins. Soc. 


(Testimony of William Flemming.) 
October 23, 1941, 2 P. M. 


Q. Mr. Flemming I call your attention to what 
has been marked as exhibit 19 and all the exhibits 
attached to that, and particularly to exhibit marked 
G 17 and ask you if you know whose hand writing 
is on the top of the check? 

A. Yes, that is in the hand writing of Mr. Bazil 
Flemming. 

Q. Your Father? A. Yes sir. 

Q. What is that writing on that? 


Mi. Merrill: Objected to as it speaks for 
itself. [185] 

Mr. Jones: I call to the Court’s attention 
the fact that this check being one admitted in 
evidence shows at the top of the check in the 
hand writing of Bazil Flemming ‘“‘for number 
11 report Nov. ”’ 

Mr. Merrill: Now I move that remark be 
stricken, he cannot tell what it is for. This wit- 
ness says it is in his father’s hand writing. 

The Court: Phat is as far as be Tas cone 
vet. 


Q. I call your attention to exhibit G 18, a check 
pavable to Pacific Woodmen by Mr. Itvussman or 
someone in his behalf, on which there is some hand 
writing at the top of the check ‘‘for number 12 
installment’*> do vou know whose hand writing that 
1s 9 

Mr. Merrill: Objected to as immaterial. 
The Court: If he knows, overruled. 
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A. That is my father’s hand writing. 

Q. Can you state how these installments were 
numbered each year? 


Mr. Merrill: Objected to as incompetent. He 
was not the financial secretary. 
The Court: Would not the record show how 
they were numbered. 
Mr. Jones: They may but I see no harm in 
nig stating if he knows. 
The Court: If there is a record he would 
have to see the record and testify from that. 
[186 ] 
Q. On the first exhibit I showed you, being ex- 
hibit G 17 the portion of the top of the check reads 
for number 11 report November, that is the check 
dated December 12, 1937, and payable to the Pacific 
Woodmen ? A. Yes sir. 
Q. Do you know what number 11 report would 
be? 


Mr. Merrill: Objected to as calling for a 
conclusion of the witness. Also there is no 
foundation. 

The Court: Is the report in evidence? 

Mr. Merrill: It would be a conclusion on his 
part at best. 

The Court: Yes, the report is the best evi- 
dence. 

Mr. Jones: We examined from these reports 
without objection. 
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Mr. Merrill: That was Mr. Pakes, and not 
this witness. 


Q. I show you exhibit 15 bemeg a letter as 
follows: Addressed Mr. Bazil Flemming, Pocatello, 
Idaho, 


Mr. Mervill: Objected to as this exhibit is 
in evidence and it speaks for itself. 

The Court: Yes, it is in evidence, but, the 
objection is overruled, he can examine as to 
the exhibit. 


Q. Dear Sir, Referring to certificate T E 1321001, 
policy in the name of Eric A. Krussman, I wish 
at this time to change the beneficiary from Marion 
Alice Krussman to my [187] son, Harry E. Kruss- 
man. I will appreciate your attention to this 1m- 
mediately. [| am herewith turmming over to vou my 
certificate TE 1321001 and would appreciate your 
attention to the matter at your earliest possible con- 
venience. Sincerely yours, E. A. Krussman. Acknow- 
ledging certificate T’ E 1321001 for which I hereby 
receipt for receiving same. Bazil Flemming. It 
is understood that this change of beneficiary 1s now 
in effect. Bazil Flemming.’’ and there is a stamp 
‘received August 8, 1940, Claim Department’’ 

Do you recognize the signature of Bazil Flem- 
ming ? 8. 1 do. 

Q. Whose signature is that? 

A. My father’s. 
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Q. Did you see that exhibit 15 in the possession 
of your Father? 

My. Merrill: Objected to as immaterial. 
The Court: Overruled. 

A. I did see this letter, Mr. Krussman came 
over and visited Father and talked to him about 
this matter. When Mr. Krussman left, my Father 
said to me 


Mr. Merri]: —Now we object. to this as it 
would be hearsay. 

The Court: Yes, he is about to testify as 
to what his father told him. Sustained. [188] 


@. Did you ever see it in the possession of 
vour Father? 
Mr. Merrill: Objected to as immaterial and 
repetition. 
The Court: Sustained. 
Q@. When did you see it in possession of your 
Father ? 


Mr. Merrill: Objected to as immaterial. 
The Court: Overruled. 


A. My father showed that letter at this con- 
versation I was about to tell you, he showed me 
this letter then. 

Q. When? A. After Mr. Krussman left. 

Q. When was that? 

A. That was just before he left on his vacation 
im Jauly. 


268 Omaha Woodmen Life ins. Soc. 


(Testimony of William Flemming.) 

Q. What year? A. 1940. 

Q. Were you ever in the presence of your Father 
when he made these monthly reports that were 
transmitted to the society? 

A. Yes sir, I was there several times. 

Mr. Jones: You may examine, that’s all. 


Cross Examination 
By Mr. Merrill. 
Q. Where are you living? 
A. At present I am not lhving at home,—348 
North 9th. 


Q. Are you in Pocatello? A, * Ves, “Sir 
[189 ] 

Q. How old are you? A. ‘Twenty-six. 

Q. You have been collecting some of these pre- 
miums about ten years? A. Yes) air: 

Q. Prior to 1940? A. Yes, sir. 

Q. So you would commence that when you were 
about fifteen ? A. Yes, that’s right. 


Q. How many times between July 1938 and 
August 1940 did vou collect at Mr. Krussman’s 
home, at the Riverview Hotel, personally ? 

A. I didn’t collect in 1940, I did in 1938 and 
1939. I would say about twelve times in the two 


years. 
Q. What is vour occupation at the present 
time ? A. Electrician. 


Q. Are you connected with this Company in any 
way ? A. Wo sir. 
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Q. Have you been since your father died? 

a GINO Sir 

Q@. How many people in Poeatello, or in the 
local camp number seven, carry insurance or had 
insurance during that time? 

A. Iam not sure as to the exact number. 

Q. Approximately. A. Six or seven. [190] 

Q. That carried msurance? 

A. At the present time? 

Q. No, during the period of time that you said 
that you would go and collect for your Father 
when he was financial secretary for the local camp. 
How many people in the local camp had insurance ? 

A. J can’t say, but I ean tell how many I 
collected from. 

Q. Did you eollect from delinquents or from 
everybody ? 

A. Those that didn’t call to pay thei dues. 

Q. Do you have any idea how many had in- 
surance at the local camp? A. Maybe twelve. 

Q. All types of insurance? A. I can’t say. 

Q. You attempted to collect from those who 
hadn’t paid? 

A. No sir, that wasn’t it. 

Q. Those that were delinquent? 

A. No that was not it, for the current report. 
to be sent out. 

@. Then they were not all delinquent? 

A. No sir. 
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Q. A few delinquents? 

A. Maybe there would be some delinquents. 

Q. You testified that there were some delin- 
quents, can you tell how many? A. No sir. 

[191 ] 

Q. Not all delinquents that vou collected from? 

A. No sir. 

Q. Occasionally you collected from a delinquent ? 

A, Yes sir 

Q. That is what you meant when you said that 
you collected delinquent, installments ? 

A. I had no way of telling whether the in- 
stallment was delinquent, sometimes a member paid 
for two months, that would usually be for one de- 
linquent. 

Q. When you collected from Mr. Krussman, you 
didn’t know that they were delinquent? 

A. They were not, delinquent that I know of. 


Mr. Merrill: That is all. 


Redirect Examination 


By Mr. Jones. 

Q@. Calling vour attention to the statement that 
you collected in a month for the installment due 
the month previously,—— 

Mr. Merrill: —Objected to as leading and 
not proper, he has been interrogated on direct 
examination on this very matter. 

The Court: Overruled. 


Q. What is the fact as to what you did? 
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A. I don’t quite understand the question. 

Q. You testified on direct examination this 
morning that you made collection in one month for 
what fell due the previous month. [192] 

My. Merrill: Objected to as leading. 
The Court: Sustained. 

Q. What is the fact as to how you collected 
these installments ? 

A. As I understood it 

Mr. Merrill: -—Objected to as repetition, he 
testified to all this on direct examination. 
The Court: Overruled, go ahead. 


A. The collections that. were made, were made 
in the month following the month in which they 
were due. J think that is my testimony. 

Q. Is that correct? 

A. That is correct. I did not say it was for 
delinquent, installments. 

Q. In other words; if you collected in July, 
what installment would that be for? 

A. For the installment in June. 

Mr. Merrill: Objected to as leading. 
The Court: The answer is in. Let it stand, 
the objection will be overruled. 

Q. Counsel asked how many you collected. Do 
you remember some that vou collected? 

A. Yes sir, I remember some. 

Mr. Merrill: We object to that as 1mma- 
terial. 
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Mr. Jones: We will not press it. That’s 
all. [193] 


Recross Examination 
By Mr. Merrill. 

Q. When vou collected a double assessment, for 
what months would you collect? 

A. Sometimes they paid in advance and some- 
times they pay for the month that they lapsed. 

Q. Then they were delinquent and you knew 
that ¢ 

A. When they paid a double assessment or in- 
stallment. 

Q. When you collected an installment in July 
for June, you knew that it was a delinquent in- 
stallment,? 

A. There would be two payments then. 

Q. Would they always make them in two pay- 


ments ? A. Yes sir. 
Q. You never collected an overdue installment 
in one installment? A. No. 


Q. There never was a back payment, or a pay- 
ment due for the month of June that vou collected 
in July, except when you collected the July pay- 
ment also? 

A. No, that is not right. 

@. What do you mean when you say that it was 
when they made a double payment that you collected 
a delinquent installment ? 
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A. If it was in July, I would make collection 
for the months of May and June. 

Q. For two months delinquent? [194] 

A. No, one month behind. 

Q. Is it your understanding that if payment 
was due in June and that, you collected it in July, 
it was on time? A. It was. 

That is the basis of your testimony ? 
That is my understanding. 

‘That is the basis of your testimony? 
Yes sir. 

Mr. Merrill: That is all. 


POPS 


Redirect Examination 


By Mr. Jones. 

Q. I show you what has been marked as exhibit 
I being the financial Secretary’s monthly report 
that has been introduced in evidence. You will note 
this on the report ‘‘I hereby certify that this 1s 
a correct report of the members of this camp as 
shown by its records, made this 17th day of De- 
cember 1938’’ I will ask you to state, if you know, 
when the collections would be made for that report? 


Mr. Merrill: Objected to as calling for a 
eonclusion of the witness, and it 1s not proper 
redirect examination, it, is Incompetent, irrele- 
vant and immaterial for any purpose. 

The Court: Overruled. 


A. This is the November report and it was made 
in December. [195] 
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Q. When would the collection be made for that 
report ? 

Mr. Merrill: Objected to as calling for a 
conclusion. He testified that he made some of 
the collections and his Father made some. 

The Court: Do you know, yourself, when 
these collections were made. When that was 
done. 


A. I cannot tell that identical report. 

Q. With reference to the reports that you knew 
about, when they were made for the month of 
July, that would be for what month’s collections ? 


Mr. Merrill: Objected to as not intelligible 
and there is nothing identified by the question. 
The Court: Sustained. 


Q. If I understand you correctly,—I will ask 
you, when you collected an installment in July, it 
would be for what month? 

Mr. Merrill: Objected to as repetition. 
The Court: Sustained. 
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Being called as a witness on behalf of the plain- 
tiff, after being first duly sworn, testifies as follows: 


Direct Examination 


By Mr. Jones. 

Q. State your name? 

A. Harry Eric Krussinan. [196] 

Q. Are vou the plaintiff in this aetion? 

ae” Vesvsin. 

Q. J show you plaintift’s exhibit 16 and I will 
ask you to state, if you know, if the signature at the 
bottom of the second letter of that exhibit,—if vou 
know whose signature that 1s? 

A. That is my signature. 

Q. You know what vou did with that letter after 
you signed it, do you? 

A. Yes, I signed it on June 25, 1940 and imme- 
diately mailed it to my father im Poeatello, Idaho. 

Mr. Jones: That’s all. 


Cross Itxamination 
By Mr. Merivill: 
Q. What date was that? 
A. June 25, 1940. 
Q. Where were you living during this period? 
A. Twin Falls, Idaho. 
Q. You came home frequently ? 
A. Yes, I had been. 
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Q. F would like to have you look at exhibit 8 
and I will ask you if that bears vour signature? 

A. On the reverse side, yes sir. 

Q. Yes, to be sure. This is one sheet of paper 
written on both sides? 

“%. Yes, that is my sionatume. [197] 

Q. Js the wiitine veur weriine® 

A. The only writing is the signing and the last 
paragraph where it says Harry E. Krussman age 
33, son. Twin Falls, Idaho. 

Q. Do you know what was done with it after 
vou signed it ? 

A. Fanded it to Bazil Flemming. 

Q. For the purpose of establishing proof of loss 
in this case. A. Yes. I think it was. 

Mr. Metrill: That’s all. 

My. Jones: That’s all, and we would hke to recall 
Mr. Flemming for a question. 


WILLIAM FLEMMING 
Being recalled. as a witness on behalf of the plain- 
tiff, having heretofore been duly sworn, testifies as 
follows: 
Direct Examination 

By Mr. Jones: 

Q. Mr. Flemming, you testified that you make 
some collections of some checks from Mr. Kruss- 
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man, now where in the Kiussman apartment or 
the Riverview Hotel apartment were those checks 
handed to you? A. In the lobby. 

@. Who was present, 1f anyone? 

A. Mr. Krussman. 

QM. Either of Ins daughters there when they 
were handed to you? [198] A, So sim 

Max Jones: jbat’s all. 

Mr. Merrill: No cross examiation. 

My. Jones: We rest. 


Dit fave RAY 


Being called as a witness on hehalf of the defend- 
ant, after bene first duly sworn, testifies as follows: 


Direet Examination 

By Mr. Merrill: 

Q. State vour name? A. Fred M. Ray. 

Q. What is vour profession ? 

A. Physician and surgeon. 

Q. Where are you living? 

A. Pocatello, Idaho. 

Q. ow long have you been engaged in the pro- 
fession of physician and surgeon ? 

. Somnee 09. 

Mr. Jones: We will adnut his qualifications. 

Riv, Merl! : hank you. 
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Q. Did von know one Evie A. Krussman, Doe- 
tor? A. Yes sir. 

Q. When did you first become acquainted with 
him, approximately ? A. In 1911. [199] 
Was that acquaintance intimate ? 
We became rather close acquaintances. 


Were vou his family physician? 

A. I think I was. 

@. Did vou attend him as his physician? 

A. Yes sir, 

Q. I am directing vour attention to the month 
of July 1958, and will ask vou, did vou attend him 
then ? A. Yes, I did. 

@. When were you first called? 

A. According to my information, I think it was 
on July 22. 

@. Explain what you mean by according to your 
information, is that from your records? 

A. In looking over my records, that is my re- 


membrance. 
@. Jule 22, 19387 A. Yes sir. 
Q. To what place did you go? 
A. At the Riverview hotel. 
Q. Here in Pocatello? A. Kas sir. 
Q. What condition did you find him in? 


-—_ 


a e 


Well, [ found him in an uneonseious state 
with paralysis of the meght side. 

Q. Did you gtve Inm an examimation at that 
time? A. Yes sir. 
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Q. 


Were you able to determine the reason for 


his condition? [200] 


Be 
bral 


T honeht at qhoai time that he had a cere- 
hemorrhage. 

Did you determine that was a fact later? 

Yes sir. 

Was he in the house or out doors? 

In the living room. 

What did you do? 


Put him in his bed, in the Riverview Hotel. 
Did vou preseribe for him? 

f don't know that I did right then. 

Did you call again that day? 

That was at mght. | was there several times 


during the next morning and next day. 


Q. 


What was his situation the next day? 


A. As I recall he was unconscious for several 
days. 

Q. Did he have what is called a stroke ? 

A. Commonly called a stroke, yes. 

Q. What is a cerebral hemorrhage? 

A. Breaking of a bicod vessel m the brain. 

®. What part of the beds did it affeet with Mr. 
Kaussman ? 

A. The arm and leg on the right side. 

@. Any other part of the body? 

A. Yes, the left side of the face. 

Q. What did it do with respect to the mind? 

A. He was wiconscious, he wasn't responsible 


mentally at that time. 
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Q. How Jong did he remain in that condition? 

[201] 

Off-hand I would say perhaps two weeks. 
Did you eall on him on July 23rd? 
Yes sir. 
How many calls did you make that day? 
I saw him several times, J judge three times 


= ne 


a day most of the davs for a week. 

Q. July 24? A. Yes sir. 

Q. July the 25th, how many times? 

A. I judge three tines a dav for a week or more 
at that time. 

@. Uow lone did you keep caling on him? 

A. I saw him most every day 1f I were in town 
during the rest of July and August. 

Q. How many times during each day of July 
and August ? 

A. I think the last part I tmade the least num- 
ber of calls, that is, in the latter part of August. 

Q. During that entire time he was suffering 
from the cerebral hemorrhage ? A. “Yes su 

Q. A paralytic stroke? A. Yes sir. 

Q. How long did he remain in bed? 

A. I don't just recall how long he was. He was 
not able to get up at all for several weeks. 

@. Therealter was he in a wheel chair? 

A. I don’t recall a wheel chair. [202] 

Q. What was the result of the condition of his 
right side? 

A. Well, after a certam length of time I think 
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perhaps ten or twelve davs he regained a portion 
of his mental normaley. | don't recall just how long 
it was before he got the use of his arm and leg. 

Leary e act thats Gaiam lee tvere af- 
flicted constantly thereafter ? 

A. Vhey uever got back to normal. 

w AWhatewas ite ulinnate result upon his 1 
side Doctor Ray 

cA. oh tis ee tuoi tieetaer that he coulen’t 
make the finer movements that he was able to get 
around. 

Q. Was his leg constantly impaired ? 

A. Yes sit. 

Q. And his arm, was it constantly impaired ? 

A. Yes sit. 
Q. That continued up to the date of his death? 

AS Y Cs. sie, 

Q. Did he sustain a second stroke ? 

A. Yes sit. 

Q. When? 

A. J don't remember whether it was in August 
or September two years later. 

@. Was it on the 23irdaday of July 1940? 

A. It may have been in July. £200] 

Q. Do you recall caliing on him then ? 

A. Yes. 

@. What was his condition ? 

A. He had another stroke which perhaps didn’t 
put hun out as thoroughly as the first one, but he 
was pretty much unconscious from that time. 
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@. Until he died? A. Yes sir. 

@. When did he die? 

A. It must have been the first part of August 
if that stroke was in July. 

@. Was there any difference aside from severity 
between the two strokes? 

A. I don’t think he responded as much to treat- 
ment after the second stroke. 

Q. What have you to say as to the same condi- 
tions of the body produced by the first and the 
second strokes ? A. Yes sia 

@. The same condition as existed on the first 
stroke was produced by the second stroke. 

A. Probably the same cause. 

Q. Did he regain consciousness the second time? 

A. I don’t veeall that he was ever clear. I think 
there were times when he seemed to know who I 
was. | don't reeall his having talked to me ra- 
tionally after the second stroke, [204] 

Q. Do you know how long it was after the see- 
ond stroke to the time of his death? 

A. I wouldn't know off-hand but I would say 
eight or ten, or twelve days. 

Q. IT am handing vou plaintiff's exhibit for the 
purpose of refreshing vour memory as to the date 
of his death. 

Ma. Jones: No dispute on that. [t was the second 
day of August. 

@. Do vou reeall making it out? 
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This copy. 

Do you recall making the original ? 

Yes sir. 

Is the fact as to the date of death correct ? 
August 2, I would sav yes. 


CrOPO 


From that as a basis, now Doetor, when did 
he take the second stroke? 

A. If I saw him July 23, that would be ten days. 

Q@. What is the fact as to whether or not you 
saw him then ? 

A. I suppose I saw him every day. 

Q@. Did he have the second stroke in July? 

A. From this certificate I would say yes. 

Q. From your recollection, Doctor. 

A. by refreshing my recollection I would say 
mes. 

Q. I call your attention to the answer to ques- 
tion number 21, ‘‘I hereby certify that I attended 
deceased From August 1938, to August 2, 1940’’, 
is that correct? [205] 

A. J had seen him as a patient previously. 

Q. What I mean to say is this; was it in August 
or earher that he took the first stroke? 

A. We Lewes], Ament. 

Q. Isn’t it true that you began attending him 
on the 22nd of July for this stroke? 

A. If that is the date he took sick, it is. 

@. Have you looked at, your record on this? 

A. I have, but maybe I have something in my 
pocket to assist me. 
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Q. Is that instrument you are looking at, your 
memorandum of this matter? 

A. It is on account on the books. 

Q. From that can you tell when you first, com- 
menced to attend him for this stroke? 

A. The first record I have is August 28th. 

Q. What year? 

A. 1938, which would not be mght,—no I have 
it here, July 23. 


Q. 19388. A. Yes sit 
@. Do you have there a paper 
A. —No, I am sorry this is 1940, I have nothing 


in my pocket back of August, 28, 1938. 

Q@. You have a statement of your visits in your 
office, as to the visits in 1938. [206] 

A. Yes sir. 

Q. Can you produce it? 

Mr. Jones: J think we will agree to that. We will 
agree that it was the 22nd or the 20th day of July. 

The Court: Very well, if you agree. 

Mr. Jones: We will agree that it was the 20th 
of July 1938. 

@. You were called immediately. 

A. Yes sir. 

Q. You commenced treating him the 20th of 
July ? 

A. Yes sir, if that is the time, the date of the 
stroke. 

Q. Your visits were continued for several weeks. 

A. Yes sir, all the rest of July and August and 
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(Testimony of Dr. F. M. Ray.) 
then I seem to have seen him most every day in 
September. 

@. What about the time following that? 

A. I saw him in October five times. 

Q. In November? 

A. I haven’t anything in November. 

Q@. Was he suffering from any pre-disposing 
causes, any other ailment,? 

A. Other than that which caused his stroke. 

Q. Doctor, what about his blood pressure ? 

A. I think he had high blood pressure. 

Q. Would that be a pre-disposing cause of the 
stroke ? A. Could be, yes sir. [207] 

Q. J hand you exhibit 7 and I will ask you if it 
bears your signature ? 

A. Yes sir, proof of death, it bears my signa- 
ture. 

@. Are the questions answered in your hand- 
writing ? A. Yes sin. 

@. [ call your attention to the answer to ques- 
tion number 4, “Swhen did deceased show the first 
Peeeroins Ol Tie mans) iiecse’ ark fhe answer 
eroumet Dye) Voi wiew of ine mnlerstandide that 
the stroke commencel July 20, 19238, is that state- 
Ment COCCI 7 

A. So far as the final illness, it would be July. 


@. Jnstead of August ? A. Yes sit. 
QO. Otherwise it is correct ? we. «WES Sit. 


4 


O Aleo i question 11, ““what was the temote 


ro 


cause of death. if from disease, give pre-disposing 


y] 
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cause, date of first appearance of its symptoms and 
history of same.’’ The answer given ‘‘cerebral 
hemorrhage two years ago, August 1938.’’ Should 
that be July 1938? A. Yes six. 

Mr. Merrill: You may take the witness. 

Mr. Jones: No cross examination. 


Mia. Merrill: We offer in evidence defendant’s ex- 
hibit 20, a certified copy of the death certificate of 
Mir. Krussman, certified to by the Department. of 
Vital [208] statistics of the State of Idaho. 

Mr. Jones: Is it for the purpose of proving his 
death. 

Mr. Merrill: For the purpose of all it contains. 

Mr. Jones: No objection. 

The Court: Admitted. 

Ma. Meili: Now we ask that this instrument be 
marked as defendant’s exhibit 21. 

We have a stipulation, Mr. Jones, that we will 
make on this matter. That defendant’s exhibit ‘621° 
which we offer in evidence at this time is a check 
for the refund to the plaintiff Harry FE. Krussman, 
for all assessments paid by or for Mr. Eric Kruss- 
man subsequent to his suspension of July 1. 1938, 
less the distribution of savings and gains paid to 
him. The cheek represents all payments made by 
Mi. Krussman on account of certificate TE 1521001 
for the month of May 1938 less the distribution 
aforementioned, and of savings and gains in the 
sum of $10.55 which was paid February 25, 1939 
and February 1, 1940. We would hke to stipulate 
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that the tender has been made to you on behalf of 
the plaintiff of said sum of money for said purpose 
and rejected. 

Mr. Jones We want to strike out the word sus- 
pension. We don’t construe that he was suspended. 
I don’t want to admit that it was a suspension. 
Strike out the word suspension. [209 ] 

Mr. Mernll: Very well. Will you also stipulate 
that the tender was rejected. 

Mr. Jones: Yes. 

Mr. Mervill: Phat the tender in the form of check 
is satisfactory, rather than cash. 

Mir. Jones: We will stipulate that we refused 
it and would have refused the cash. 

My. Mermnll: And that the tender of this check 
for $294.80 covers and includes the amount men- 
tioned in exhibit 18, check for $153.25. That this 


check exhibit 21 was made as a tender for all in- 


stallments subsequent to July, 
1958. 
Mr. Jones: Less the distribution of savings and 


subsequent to Mav 


gains in the sum of $10.55 each paid February 25, 
1959 and February 1, 1940, and that we rejected 
the tender. 

The Court: Aduutted. 

Mr. Mermill: And may it be understood that the 
tender is kept good mm the form of the cheek rather 
than cash. Our position is that they are entitled to 
the return of the amount of that cheek. 

My. Jones: ‘Phat vou made the tender and we 
rejected it, not if vou are keeping that tender 
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good, it is for you to say and that is all there is 
fo 1%. 

Mia. Merrill: Very well, we are. 

My. Jones: And we are still rejecting it. [210] 

Mr. Merrill: [ offer to amend by interlineation 
the answer to conform to the proof on page 3 of 
the answer in line three of the second paragraph by 
deleting the words August 24, 1959 and inserting 
the words *‘.July 19, 1938." 

Mr. Jones: No objection. 

The Court: Amendment allowed. 

Mr. Merrill: Now we rest. 

Mi. Jones: No rébuttal. [211] 


State of Idaho, 
County of Ada-—ss. 


I. G. C. Vaughan, hereby certify that 1 am the 
Reporter for the United States Distriet Court, for 
the District of Idaho; that J reported the testimony 
and proceedings im the above entitled cause in 
shorthand and thereafter transeribed the same into 
longhand and that the foregoing transcript consist- 
ing of 134 pages exclusive of this certificate is a 
true and correct transeript of all the testimony 
eiven and proceedines had in and about the trial of 
the said eause. 

In Witness Whereof [ have hereunto set my hand 
this 23rd dav of Jannary 1942. 

G. C. VAUGHAN 
Reporter 
Frendorsed]: Filed Feb. 9, 1942. [212] 
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[Vitle of District Court and Cause. ] 
MOTION AS TO EXHIBITS 
Comes now the defendant and appellant, Omaha 
Woodmen Life Insurance Society, a corporation, 
and moves the Court for an Order directing the 
Clerk of this Court to forward to the United States 
Cireuit Court of Appeals for the Ninth Cireuit, all 
of the original exhibits introduced in this cause, m 
lieu of copies thereof, for use of said Appellate 
Court on appeal, which exlnbits are more particu- 
larly deseribed as follows: 
Plaintift’s Exhibits: 

Mee! 295, 45.6, 7,6, Oe 15, 1 15, lee’, 
ee ee ee Ae |)”, 
ONG ed ee I oak eed: ineldine 
Exhibits G-1 to G-49 inclusive, attached to 

said Exhibit 19. 


Defendants Exhibits 
Nos. 12, 13, 18, 20 and 21. 
The foregoing being all of the exhibits in the 
above entitled cause. 


Dated this 2nd day of February, 1942. 
A. L. MERRILL 
R. D. MERRILL, 
Attorneys for Defendant 
and Appellant, 
Residing at Poeatello. Idaho. 
RAINEY DT. WILLS 
Attorney for Defendant 
and Appellant, 
Residing at Omaha, Nebraska. 


[Mndorsed]: Filed Feb. 9, 1942. [255] 
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[Title of District Court and Cause. ] 
ORDER AS TO EXHIBITS 


It appearing to the Court that the defendant 
herein, Omaha Woodmen Life Insurance Society, 
a corporation, has appealed to the United States 
Circuit Court of Appeals, Ninth Circuit, and has 
moved that an order issue directing that certain 
original exhibits be forwarded to the Appellate 
Court in heu of copies thereof ; 

Now therefore it is hereby ordered that all of 
the exhibits introduced at the trial of this cause 
be forwarded by the clerk of this court to the Clerk 
of the Cireuit Court of Appeals, Ninth Circuit, to 
be by such court held for inspection and used on 
the appeal so taken by said appellant; and 

It is further ordered that upon the completion 
and use thereof by the Appellate Court that the 
same be returned to this court for further order by 
this court. 


Dated this 9th dav of February, 1942. 
CHARLES C. CAVANAH 
United States District Judge 


[Endorsed]: Filed Feb. 9, 1942. [256] 


[Title of District Court and Cause. ] 
MINUTES OF THE COURT OF 
OCTOBER 22, 1941 
This cause came regularly on for trial before the 
Court. Messrs. Jones and Jones appeared as coun- 
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sel for the plaintiff and Messrs. Merrill and Merrill 
appeared as counsel for the defendant. 

After a statement of the plaintiff’s case by his 
counsel and a statement of the defense by the de- 
fendant’s counsel, the deposition of V. J. Pakes was 
read and documentary evidence was introduced on 
the part of the plaintiff. 

Further trial of the cause was continued to ten 
o’clock A. M. on October 23, 1941. [257] 


[Title of District Court and Cause. ] 


MINUTES OF THE COURT OF 
OCTOBER 23, 1941 


Counsel for the respective parties being present, 
the trial of this cause was resumed before the 
Court. The reading of the deposition of V. J. Pakes 
was resumed and completed, and Mrs. Beatrice Gin- 
zell, Marian Alice Krussman, William Fleming and 
Harry E. Krussman were sworn and examined as 
witnesses and documentary evidence was introduced 
on the part of the plaintiff, and here the plaintiff 
rests. 

Dr. F. M. Ray was sworn and examined as a wit- 
ness and documentary evidence was introduced on 
the part of the defendant, and here the defendant 
rests and both sides close. 

The defendant was granted leave to amend the 
answer to conform to the proof by striking ‘August 
24, 1939’’ and inserting in heu thereof, “‘ July 19, 
iMee”. and strikine ‘“‘July, £939’’ and insefting in 
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heu thereof ‘‘June, 19388’’, all in line three of the 
second paragraph on page three. 

After hearing oral argument of counsel for the 
respective parties, the Court granted the plaintiff 
ten davs in which to file brief and the defendant the 
fifteen davs following. Plaintiff was granted five 
days in which to file answering brief. [258] 


[Title of District Court and Cause. ] 
DESIGNATION OF CONTENTS OF RECORD 
ON APPEAL 


Comes now the Appellant, Omaha Woodmen Life 
Insurance Society, and hereby designates the con- 
tents of the Reeord, Proceedings and Evidence to 
be contained in the Record on Appeal of the above 
entitled cause to the Cireuit Court of Appeals for 
the Ninth Circuit, as follows: 

1. Complaint. 

2. Order on Removal of Cause to United 
States District Court for the District of Idaho, 
Easter Division. 

3. Order Enlarging Time to Plead, dated 
Mareh 31, 1941. 

4. Answer. 

5. Motion to Amend Answer bv Interlinea- 
tion. 

6. Minute Entry Allowing Amendment. 

Wiitten Opinion of the Court, dated De- 
cember 5, J941. 


—! 
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8. I*indings of Fact and Conclusions of 
Law. 

9. Judgment. 

10. Objections to Findings, Conclusions of 
Law and Judgment, and Motion to Strike, 
Amend and Substitute, together with Ruling of 
the Court thereon. 

11. Notice of Appeal. 

12. Cost Bond on Appeal. [259] 

13. Petition for Approval of Supersedeas 
and Stay on Appeal. 

14. Order Approving Bond and Granting 
Stay of Execution. 

15. Supersedeas Bond. 

16. All testimony taken at the trial, the 
same being contained in the Reporter’s Tran- 
script, two copies of which are herewith filed 
with the Clerk of this Court. 

17. The exhibits to be printed in the ree- 
ord, to-wit: 

Plaintiff’s Exhibits numbered 1, 2, those por- 

tions of Plaintiff’s Exhibit numbered 3, des- 

ignated as: 
Section 63 (a) and (b) on Page 55, 
Section 65 on Pages 55 and 956, 
Sections 66 (a) and (b) on Page 56, 
Sections 82 (a) and (b) on Page 61, 
Seeton 105 (a) said (b) om aces a 
amack 71. 
Section 109 (¢) on Page 73, 
Seetion 111 on Page 73. 
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Also those portions of Plaintiff’s Exhibit 
numbered 4, designated as: 
Section 63 (a) and (b) on Page 55, 
Section 65 on Pages 55 and 956, 
Sections 66 (a) and (b) on Page 56, 
Sections 82 (a) and (b) on Page 64, 
Section 109 (¢) on Page 75. 


Also those portions of Plaintiff’s Exhibit 
numbered 5, designated as: 
Section 63 (a) and (b) on Page 56, 
Section 65 on Pages 56 and 57, 
Section 66 (a) and (b) on Page 57, 
Section 72 (a) and (b) on Pages 58 and 59, 
Section 82 (a) and (b) on Pages 65 and 66, 
Section 107 (a) on Page 76, 
Sections 107 (g) and (h) on Page 77, 


Also Plaintiff’s Exhibits numbered 6, 7, 8, 
9, 14, 15, a6, OP "se ee a a 
“EP ae ae 

Also Plaintiff’s Exhibit numbered 19, being 
a Stipulation, except the Exhibits numbered 
‘““G-1”’ to ‘‘G-49”’ attached thereto, which are 
to be forwarded in original form to the Ap- 
pellate Court. 


Also Defendant’s Exhibits numbered 10, 11 
and 18. 

18. Motion as to Exhibits. 

19. Order as to Exhibits. 

20. All Court Minutes. 
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21. Two Copies of Reporter’s Transcript. 
22. Designation of Contents of Record on 
Appeal and Proof of Service. 
23. Statement of Points and Proof of Serv- 
ice. 
Dated this second day of February, 1942. 
A. L. MERRILL 
R. D. MERRILL 
Attorneys for Defendant 
and Appellant 
Residing at Pocatello, Idaho 
RAINEY T. WELLS 
Attorney for Defendant 
and Appellant 
Residing at Omaha, Nebraska 
[260] 
Service of the foregoing Designation of Contents 
of Record on Appeal by receipt of copy thereof 
admitted to have been made this 2nd day of Feb- 
ruary, 1942. 
T. D. JONES 
RALPH H. JONES 
Attorneys for Plaintiff 
and Appellee 
Residing at Pocatello, Idaho 


[Endorsed]: Filed Feb. 9, 1942. [261] 


[Title of Distriet Court and Cause. ] 
STATEMENT OF POINTS 


Comes now the Defendant-Appellant, Omaha 
Woodmen Life Insurance Society, and makes the 
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following Statement of the Points upon which it 
intends to rely in the appeal taken to the Circuit 
Court of Appeals of the Ninth District m_ the 
above entitled cause: 

i, 

That the Omaha Woodmen Life Insurance So- 
ciety is a fraternal benefit society and insures the 
lives of some of its members as part of its fra- 
ternal functions. hat the contract between Erie 
A. Krussman, deceased, and the Omaha Woodmen 
Life Insurance Society consists of the Member’s 
Application, the Certificate Issued, the Articles of 
Incorporation and all of the provisions of the Con- 
stitution, Laws and By-Laws of the Association, 
and all amendments thereto. The provisions of said 
contract are binding upon his beneficiaries and the 
Society and the member is conclusively presumed to 
know the terms of the entire contract and the 
nature and effect of each of the provisions con- 
tained therein. 

1h, 

The contract in the case at bar contained provi- 
sions to the effect that the member must pay his 
dues monthly for the [262] month in which they 
became payable and if he failed to do so the con- 
tract was automatically terminated and he was sus- 
pended; that thereafter, and within three months 
from the date of suspension he could pay the de- 
linquent assessments and again become a member, 
provided he was in good health and remained in 
ood health for thitty days. The Society was re- 
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quired to accept the payment of delinquent assess- 
ments within said period of time but the same came 
with a warranty on the part of the member that he 
was 1n good health, which warranty, if false, ren- 
dered ineffective the attempt of the member to 
again become reinstated and left the certificate of 
insurance void. Eric A. Krussman, the member in 
the Certificate sued on in the case at bar, failed to 
make his monthly payments within the month for 
which they became due from June, 1938, until his 
death, and during all of said time he was not in 
good health and consequently he never thereafter 
became reinstated as a member, nor his Certificate 
rendered effective, but upon his death on August 2, 
1940, the Certificate was void and of no force or 
effect and his beneficiaries were not entitled to re- 
cover thereunder. 
ue 

That under the evidence introduced in this ease, 
the Beneficiary Certificate upon which suit was 
instituted was void because the member had not 
conformed to the terms of the contract in the pay- 
ment of his installments; that the Certificate be- 
came void and was never reinstated after com- 
mencement of Mr. Krussman’s illness, and the trial 
Court erred in rendering Judgment against the de- 
fendant. 

1¥. 

That there was no waiver on the part of the 
Omaha Woodmen Life Insurance Society of any of 
the provisions of the Contract and particularly the 
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requirement of timely payments and the warranty 
of good health, and the trial Court erred in finding 
and coneluding that the provisions making such re- 
quirements had been waived. [263] 


V. 
That the evidence introduced is wholly insufficient 
to prove a waiver by the defendant of any of the 
terms of the contract of insurance. 


VI. 

That neither the financial secretary or his agent 
had any power to waive any of the provisions of 
the contract including the provisions of the Con- 
stitution, Laws and By-Laws of the Society and any 
knowledge which he, or his agent may have had, 1f 
any, as to the ill health of Eric A. Krussman when 
collection was made of any delinquent payment, or 
at any other time, was immaterial so far as the 
issues of this case are concerned and was not and 
could not have constituted evidence that the said 
financial secretary had communicated such infor- 
mation to the defendant, and the defendant was not 
charged with any such information. 


Vit: 

Erie A. Krussman was not in good health from 
on or about July 22, 1938, until he died on August 
2, 1940, and the warranty of good health accom- 
panving the payments tendered after July 22, 1938 
was false and the falsity thereof was unknown to 
the defendant; that the receipt of such payments 
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by the appellant and the delivery to the member of 
refund of $10.55 per year, and the form letters 
sent by Mr. Bradshaw were all without knowledge 
on the part of Mr. Bradshaw or any officer of the 
Society, that Mr. Krussman was not in good health, 
and consequently that which was done by Mr. Brad- 
shaw or the appellant in such respects could not 
effect its legal rights, nor constitute a waiver or 
in anywise change the terms of the contract. 


VITI. 

The member holding a Certificate of Insurance is 
conclusively charged as a matter of law with knowl- 
edge of the [264] provisions of his Contract and 
that if he does not pay the assessments as agreed 
his Certificate becomes void and any payment there- 
after made is for the reinstatement pursuant to 
the terms of the contract and not otherwise. 


iB. 

Generally, the contract sued upon in this case 
was forfeited for violation of its terms by Eric A. 
Krussman, and never thereafter became reinstated, 
and was void on the date of the death of the said 
Eric A. Krussman; that there was no waiver of 
any contractual provision by defendant, and the 
defendant, under the evidence introduced herein, 
was not liable under said contract to the plaintiff 
on any theory. The trial Court should not have 
made and entered Findings of Fact and Conclusions 
of Law and Judgment contrary to the defendant, 
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but should have sustained the Objections to the 
Findings, the Motion to Strike and should have 
made substitute Findings and Conclusions as _ re- 
quested by the defendant and entered judgment in 
favor of defendant. 


Dated this 2nd day of February, 1942. 
A. L. MERRILL 
R. D. MERRILL 
Attorneys for Defendant 
and Appellant 
Residing at Pocatello, Idaho 
RAINEY T. WELLS 
Attorney for Defendant 
and Appellant 
Residing at Omaha, Nebraska 
Service of the foregoing statement of Points on 
Appeal by receipt of copies thereof admitted to 
have been made this 2nd day of February, 1942. 
T. D. JONES 
RALPH H. JONES 


[Endorsed]: Filed Feb. 9, 1942. [265] 


[Title of District Court and Cause. ] 
STIPULATION RE EXHIBITS 
Tt is stipulated by and between the above parties, 
through their attorneys of record that in order to 
avoid printing parts of exhibits deemed unnecessary 
and difficult to print the appellant’s Designation of 
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the Contents of Record, wherein certain exhibits are 
required to be printed, may be modified as follows, 
to-wit: 

That only that portion of Plaintiff’s Exhibit 1 
need be printed, as follows: 

[Printer’s note]: Set forth at pages 104, 105 of 
this printed transeript of record. [266 ] 

That only that portion of Plaintiff’s Exhibit 7 
need be printed, as follows: 

[Printer’s Note]: Set forth at pages 130, 131 of 
this printed transeript of record. 

That only that portion of Plaintiff’s Exhibit 8 
need be printed, as follows: [267] 

[Printer’s Note]: Set forth at pages 131, 132 of 
this printed transeript of record. 

That only that portion of Plaintiff’s Exhibit 9 
need be printed, as follows: 

[Printer’s Note]: Set forth at page 132 of this 
printed transcript of record. 

It is further stipulated that it is impractical to 
print Defendant’s Exhibit 18. 

It is further stipulated that the remaining’ por- 
tions of the above numbered Exhibits and also 
Plaintiff’s Exhibits Numbered 3, + and 5 not other- 
wise required to be printed and Plaintiff’s Exhibits 
mauiigaineme dh 2 sail) ee Cee and 
Exlnbits G-1 to G-49 inclusive attached to Plain- 
tiffs Exhibit Number 19, and Defendant’s Exhibits 
numbered 18, 20 and 21, are deemed to be imprac- 
tical and unnecessary to print in the record, but 
would [268] best serve the Appellate Court by being 
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transmitted in original form and that said parties 
pray for an Order dispensing with the printing of 
same. 
Dated this 26th day of February, 1942. 
T. D. JONES 
RALPH H. JONES 
Attorneys for Plaintiff 
Residence and P. O. Address 
Poeatello, Idaho 
A. L. MERRILL 
R. D. MERRILL 
Attorneys for Defendant. 
Residence and P. O. Address 
Pocatello, Idaho 
RAINEY T. WELLS 
Attorney for Defendant 
Residence and P. O. Address 
Omaha, Nebraska 


[Endorsed]: Filed Feb. 28, 1942. [269] 


[Title of District Court and Cause. ] 
CERTIFICATE OF CLERK OF UNITED 
STATES DISTRICT COURT TO TRAN- 
SCRIPT OF RECORD 
United States of America, 
District of Tdaho—ss. 
I, W. D. McReynolds, Clerk of the District Court 
of the United States, for the District of Idaho, do 
hereby certify the foregoing typewritten pages 
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numbered 1 to 269, inclusive, to be a full, true and 
correct copy of so much of the record, papers and 
proceedings in the above entitled cause as are neces- 
sary to the hearing of the appeal thereon in the 
United States Circuit Court of Appeals for the 
Ninth Cireuit, in accord with designation of con- 
tents of record on appeal of the appellant, as the 
same remain on file and of record in the office of 
the Clerk of said District Court, and that the same 
constitutes the record on the appeal to the United 
States Cireuit Court of Appeals for the Ninth Cir- 
eult. 

I further certify that the fees of the Clerk of this 
Court for preparing and certifying the foregoing 
typewritten record amount to the sum of $33.50, 
and that the same have been paid in full by the 
appellant. 

In Witness Whereof, I have hereunto set my 
hand and affixed the seal of said Court, this 2nd 
day of March, 1942. 

[Seal] W. D. McREYNOLDS, 

Clerk. 


[Endorsed]: No. 10077. United States Circuit 
Court of Appeals for the Ninth Circuit. Omaha 
Woodmen Life Insurance Society, a corporation, 
Appellant, vs. Harry E. Krussman, as trustee of 
an express trust, Appellee. Transcript of Record. 
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Upon Appeal from the District Court of the United 
States for the District of Idaho, Eastern Division. 


Filed March 5, 1942. 
PAUL P. O’BRIEN, 
Clerk of the United States Circuit Court of Ap- 
paels for the Ninth Circuit. 


In the United States Cireuit Court of Appeals 
for the Ninth Cireuit 


No. 10077 
OMAHA WOODMEN LIFE INSURANCE 
SOCIETY, a corporation, 


Appellant, 
VS. 


HARRY E. KRUSSMAN, Trustee of an Express 
Trust, 
Appellee. 


STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS TO RELY ON 
APPEAL AND DESIGNATION OF REC- 
ORD NECESSARY FOR CONSIDERATION 
THEREOF 


Comes now the appellant and hereby adopts as 
its Statement of Points upon which it intends to 
rely on appeal, the Statement of Points heretofore 
filed with the Clerk of the District Court of the 
United States District of Idaho, from which Court 
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this appeal is taken, such Statement of Points being 
that appearing in the Transcript certified to this 
Court by said Clerk of the United States District 
Court for the District of Idaho. 

The appellant hereby designates for printing, as 
the parts of record necessary for the consideration 
of said points, the entire transcript as certified to 
the Clerk of this Court by the said Clerk of the 
United States District Court for the District of 
Tdaho, ieluding those exhibits and excerpts from 
exhibits which are enumerated in Paragraph num- 
bered 17 of the Designation of Contents of Record 
on Appeal, and as modified by Stipulation between 
the parties dated the 26th day of February, 1942, 
and filed with the Clerk of the United States Dis- 
trict Court for the District of Idaho; expressly 
specifving however, that the exhibits and remaining 
parts of exhibits not therein requested to be printed 
be not printed but appellant prays that the same 
be considered by this Court in their orginal form. 

A. L. MERRILL 
R. D. MERRILL 
Residence and Postoffice 
Address: Pocatello, Idaho 
RAINEY T. WELLS 
Residence and Postoffice 
Address: Omaha, Nebraska 
Attornevs for Appellant 
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Service of the foregoing Statement admitted to 
have been made this 12th day of March, 1942. 
T. D. JONES 
RALPH H. JONES 
Residence and Postoffice 
Address: Pocatello, Idaho 
Attorneys for Appellee 


[Endorsed]: Filed Mar. 14, 1942. 


[Title of Circuit Court of Appeals and Cause. ] 


APPLICATION FOR ORDER DISPENSING 
WITH PRINTING EXHIBITS 


‘To the Honorable Judges of the United States 
Cirewt Court of Appeals, Ninth Cireuit: 


The Petition of the Omaha Woodmen Life Insur- 
ance Society, a corporation, respectfully shows: 

‘hat an Appeal has been perfected by your peti- 
tioner to this Court from a Judgment rendered in 
the United States District Court for the District of 
Idaho in a swit wherein Harry E. Krussman, Trus- 
tee of an Express Trust, was plaintiff, and Omaha 
Woodmen Life Insurance Society, a corporation, 
was defendant. 

There was introduced in evidence at the trial of 
the cause by the respective parties the following 
exhibits, to-wit: 

Plaintiff’s Exhibits numbered 1 to 9 inelusive, 
Plaintiff's K|xhibits numbered 12 to 17 inclusive; 
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Plaintiff’s Exhibit No. 19; Plaintiff’s Exhibits 
eae ae OC eee ee Be”, GP’, 
a ae h’?, J? eee Se’ welso Defendant’s Ex- 
hibits numbered 10, 11, 18, 20 and 21. That Plain- 
tiffs Iixhibits numbered 2, 6, 14, 15, 16, 17, ‘‘A”’, 
Se eC aaa ee ne ee card “Detend- 
ant’s Exhibits numbered 10 and 11 will be printed 
in full in the record and pertinent excerpts will be 
printed from Plaintiff’s Exhibits numbered 1, 3, 
4,9, 7, 8, and 9 and all of Plaintiff’s Exhibit 19 
might be printed except those exhibits attached 
thereto and marked Exhibits ‘‘G-1’’ to ‘‘G-49’’ in- 
clusive, being cancelled checks. 

That the exhibits which appellant believes would 
be impractical and difficult to print and for which 
no application to print has been made are Plain- 
{lit “Smee nalotieg at imac. “17, “*??, S8G??) “Se, 
and Plaintiff’s Exhibits ‘‘G-1” to ‘‘G-49’’, being 
bank checks, and Defendant’s Exhibit 18, being a 
record card, and Defendant’s Exhibit 20, being a 
photostatic copy of a Death Certificate, and De- 
fendant’s Exhibit No. 21, being a bank check. That 
Plaintiff’s Exhibit No. 1 is an Application for 
Membership in the defendant society, Plaintiff’s 
Exhibits numbered 3, 4 and 5 are pamphlets con- 
taining the Constitution, Laws and By-Laws of the 
Appellant and Plaintiff’s Exhibits numbered 7, 8 
and 9 are proofs of death of Eric A. Krussman, 
and it is thought that only pertinent parts of said 
exnbits heretofore designated should be printed, 
but that all of the remaining parts of said exhibits 
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and those not printed should be available for con- 
sideration by this Court in the original form. 

All of the said original exhibits have been for- 
warded by the Clerk of the United States District 
Court for the District of Idaho to the Clerk of the 
Ninth Cireuit Court of Appeals. There is attached 
hereto an affidavit of A. L. Merrill which is made 
part hereof. 

Wherefore vour petitioner prays for an Order 
dispensing with the printing of Plaintiff’s Exhibits 
numabepsedI2 dubia WB? Ret, eG OE aarp 
“G-1" to °'G-49"", and Defendant’s Exhibits nuim- 
hered 18, 20 and 21, and those parts of Plaintiff’s 
Exhibits numbered 1, 3, 4, 5. 7. 8 and 9 not here- 
tofore requested to be printed and that all of the 
said original exhibits be considered by this Court. 

OMAHA WOODMEN LIFE 

INSURANCE SOCTETY 
By A. L. MERRILL 

k. D. MERRILE 
Residence and Post Office Address: 
Poeatello, Idaho 

RAINEY T. WELLS 
Residence and Post Office Address: 
Omaha, Nebraska 

Attorneys for Appellant 


So ordered : 
FRANCIS A. GARRECHT 
United States Cireuit Judge 


[Endorsed]: Filed Mar. 14, 1942. 
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[Title of Cireuit Court of Appeals and Cause. ] 
AFFIDAVIT OF A. L. MERRILL 


State of Idaho, 
County of Bannock—ss. 


A. L. Merrill, being first duly sworn, deposes and 
Says: 

That he is one of the attorneys for the Omaha 
Woodmen Life Insurance Society, appellant here- 
in, and makes this affidavit on behalf of said appel- 
lant for the purpose of securing an Order dispens- 
ing with the printing of certain exhibits and parts 
of certain other exhibits, all as stated in the Apph- 
cation for Order attached hereto. 

That Judgment was rendered herein in favor of 
the plaintiff against the defendant on December 25, 
1941; that on January 31, 1942 defendant perfected 
an Appeal to this Court by filmg its Notiee and 
Undertaking on Appeal and has since served and 
filed the additional papers required by the rules 
of this Court: 

That on February 9, 1942, the Honorable Charles 
C. Cavanah, District Judge, made an order direct- 
ing that all of the original exhibits be forwarded to 
this Court with the Record on Appeal. 

That on February 26, 1942, the parties through 
their counsel of record stipulated that it was im- 
practical and unnecessary to print certain exhibits 
referred to in the accompanuving Applheation and 
that onlv excerpts from other exhibits referred to 
therein be printed, thus leaving for printing: such 
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exhibits as did not offer difficulty in printing; that 
the exhibits which it is requested be not printed 
present difficulties in printing and would decidedly 
encumber the record as would more particularly 
appear from an examination of said exhibits and 
that such exhibits may probably serve the Appel- 
late Court better in their original form. 
A. L. MERRILL 
Subseribed and sworn to before me this 12th day 
of March, 1942. 
(Seal) G. L. STOWELL, 
Notary Public 
Residing at Pocatello, Idaho 


Mv Comnnussion expires 3-21-43. 


